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SUMMARY

LINE UP, LLC (“LINE UP"), pursuant to Section 214(e)(6)tbE Communications Act of
1934, as amended (the “Act”) and Sections 54.201 et seq. Bétleral Communications
Commission’s (“FCC” or “Commission”) rules, respediftsubmits this Petition for Designation as an
Eligible Telecommunications Carrier (“ETC”). LINE UBquests ETC designation for the limited
purpose of offering Lifeline services to end-user customefdaibama, Connecticut, Delaware,
District of Columbia, New Hampshire, New York, NorthArGlina, Tennessee, and Virginia. LINE UP
does not seek high-cost Universal Service Fund (“USF”) support

LINE UP provides commercial mobile wireless serviceM®S”) to its customers using the
physical, wireless infrastructure networks of AT&T, Spifitextel, and Verizon (“Network
Providers”). Carriers like LINE UP are commonly calledbile virtual network operators (or
“MVNOSs”). In this Petition, LINE UP seeks ETC desigioatfor the limited purpose of being able to
participate in the Lifeline program, which provides support tdifyuay low-income consumers of
telecommunications service. LINE UP offers affordablé mtiable telecommunications services to
low income end-user customers. LINE UP’s prepaid wiredesgces combined with free handsets
provide a reasonable alternative to traditional post-paidces. LINE UP provides low income
customers who might not otherwise be able to afford tosdit services with dependable voice and
data services, as well as additional features and fuadties including, for example, call waiting,
caller ID and voicemail.

Sections 2l4(e) and 254 of the Act and the Commissiatés rexpressly authorize the FCC to
designate LINE UP as an ETC. Specifically, Sectione2(4] of the Act provides that the FCC may
confer ETC status on a common carrier where theecaservices do not fall subject to the
jurisdiction of a state commission. LINE UP has eat#d the states’ commissions and provides
herewith affirmative statements conclusively proving tha above-mentioned states lack jurisdiction
to confer ETC status to LINE UP. Further, LINE UP mebésstatutory and regulatory requirements
for ETC designation.

Consumers will benefit greatly from such designatiothe form of low-cost, high-quality
wireless service and access to a host of add-on feafgasich, grant of this application is in the
public interest, and LINE UP respectfully requests thatGbmmission grant this application on an

expedited basis.



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
Telecommunications Carriers Eligible to ) WC Docket 0®-197
Receive Universal Service Support )
)
LINE UP, LLC )
)
Petition for Designation as an Eligible )
Telecommunications Carrier )

PETITION OF LINE UP, LLC
FOR DESIGNATION AS AN
ELIGIBLE TELECOMMUNICATIONS CARRIER IN
ALABAMA, CONNECTICUT, DELAWARE, DISTRICT OF COLUMBIA , NEW
HAMPSHIRE, NEW YORK, NORTH CAROLINA, TENNESSEE, AND VIRGINIA
LINE UP, LLC (“LINE UP") respectfully submits this Agbn for instant Designation as an
Eligible Telecommunications Carrier (“ETC") pursuanSection 214(e)(6) of the Communications
Act of 1934, as amended (the “Act;nd Section 54.204t seqof the Commission’s rulesLINE UP
seeks designation as an ETC in the states of Alab@armecticut, Delaware, District of Columbia,
New Hampshire, New York, North Carolina, Tennessee Vamginia (the “Subject States”) for the
limited purpose of offering Lifeline services to end-useramust's in those states.
As demonstrated herein, LINE UP meets each of thetstgtand regulatory prerequisites for
ETC designation. By designating LINE UP an ETC, conganmethese states will receive an

additional option for affordable, high-quality, and relialieeless services. Accordingly, LINE UP

respectfully requests that the Commission grant thisidteexpeditiously and designate it as an ETC

147 U.S.C. § 214(e)(6).
247 C.F.R. § 54.204t seq.



in the Subject States, so that low-income custonardenefit from the calling plans provided by
LINE UP without any unnecessary delay.

LINE UP filed a Petition for Forbearance on May 27, Z(dgking the Federal
Communications Commission (“FCC” or “Commission”)ftmbear, pursuant to Section 10 of the
Communications Act of 1934s amended by the Telecommunications Act of 1996 (“the) Aot
applying the provision in Section 214(e)(1)(A) of the Atiat requires a common carrier designated
as an eligible telecommunications carrier (“ETC”) tfeoservice in whole, or in part, over its own
facilities in order to be eligible to collect Universadrvice Support, pursuant to Section 254(c) of the
Act.® Similarly, LINE UP requested that the Commission &abfrom applying any of its rules
implementing Section 214(e)(1)(AOn July 30, 2010 LINE UP’s Forbearance Petition was geant
by the FC&, pending Compliance Plan certification. In its Feraace Petition, LINE UP explained
that it understood that it would have to seek designas@ndligible Telecommunications Carrier
("ETC”) in order to benefit from any grant of forbeararfoom the facilities requirement of Section
254 of the Act.9 LINE UP, consistent with its expectatihat the Commission will follow its
precedent, wishes to begin bringing the unique benefits afabile wireless service to America’s
low-income consumers. Thus, LINE UP is filing the instBetition seeking limited designation as an

ETC, in order to participate in the Lifeline program, thoe Subject States listed above.

3 petition of LINE UP, LLC for Forbearance from 47 U.S.C. 8214{é)) and 47C.F.R. §854.201()WC Docket No. 09-
197, filed May 27, 2010. [*PPX Forbearance Petition” or “lEarance Petition”]

447 U.S.C. §160.

® 47 U.S.C. § 214(e)(1)(A).

®47 U.S.C. § 254(c).

" See, e.g., 47 C.F.R. §8 54.201(d)(1) and 201(j).

8 Me-Too Forbearance OrdaVC Docket No. 09-197 CC Docket No. 96-45, Adopted July 28, 20 Eaged July 30,
2010, FCC 10-134

° PPX Forbearance Petitiqrp.6 n.2.



|. BACKGROUND

A. THE LIFELINE PROGRAM

Since the adoption of the Communications Act of 1934Utheed States has been committed
to the principle that all Americans, regardless of lmeatfincluding low-income consumers . . .
should have access to telecommunications and infornmsgimices . . . at rates that are reasonably
comparable to rates charged for similar services in wuabeas.*® Moreover, the Universal Service
statute requires that “[quality services should be avaitabjest, reasonable, and affordable rates23

The Lifeline program is designed to ensure that low-incoomsumers receive support that
will provide them the service guaranteed by the At Zhe Lifeline program provides consumers
with discounts off the monthly costs of telephonevisetr with greater amounts available for service
provided to eligible customers on Tribal Land$32&ll eligible recipients of Lifeline service support
must provide a specified set of servités.
The Commission has, in recent orders, thoroughly desatits many efforts to increase participation
in the Lifeline program, which historically has beenesely under-utilized® Not only has the
Commission concluded “that requiring . . . wirelessltegs], to own facilities does not necessarily
further the statutory goals of the low-income programmctvis to provide support to qualifying low-
income consumers throughout the nation, regardlesfi@fenthey live,* but the FCC has also
determined that, subject to compliance with the FCO&litmns on 911/E911 compliance, “the
advantages of designating [a wireless reseller] anigel ETC in the designated service areas

outweigh any potential disadvantages.”

1947 U.S.C. § 254(b)(3).

147 U.S.C. § 254(b)(1).

2 The Lifeline program is defined in 47 C.F.R. §§ 54.401-410.
'*47 C.F.R. 88 54.400 and 54.401.

1447 C.F.R. § 54.101(a)(1)-(9).

15 Virgin Mobile Orderat  30.

%1d. at 1 29.

7 Virgin Mobile Orderat { 39 ifternal citation omitte}l



B. LINE UP, LLC (“LINE UP”)

LINE UP is a Mobile Virtual Network Operator (“MVNQ”) thg@rovides commercial mobile
radio service ("CMRS”) using the wireless infrastructund aervice networks of AT&T, Sprint-
Nextel, and Verizon (“Network Providers”).

LINE UP offers commercial mobile wireless serviceotighout the domestic United States (the
fifty states plus the District of Columbia). LINE Wifers customers an integrated prepaid wireless
service. Because such services offer affordability antbfleéy, they attract a variety of consumers,
many in lower income brackets, which qualify for Lifeliagsistance. LINE UP provides these
customers with a reliable nationwide mobile communicet®ervice that are otherwise not readily
accessible to its target market consumers. LINE UPpnalvide customers a variety of Lifeline plans.
LINE UP customers can choose between a free phongoanoixeamately 100 free minutes or text
messages per month or a discounted prepaid plan with additiounlimited minutes per month.

LINE UP’s marketing and distribution model will be focds#irectly towards low-income
communities and neighborhoods. LINE UP will sell theirduets to inner-city retailers, groceries,
convenient stores, hair salons, clothing stores, antikil. Most of the people in these communities do
not shop at “Big-Box” retail stores or on-line, as tld@ynot have access. LINE UP’s “main street”
approach and “grass-roots” sales and distribution netweakhes the most disconnected low-income
community, in the states that it serves. While LINE &lbes not confine its service offerings to the
inner-cities, its focus is on this market segment isatlly relevant to its request for forbearance in
order to be allowed to participate in the Lifeline programlLINE UP fulfills a critical role in the
marketplace by ensuring that many Americans who cannotlajfoaiccess the services provided by

other wireless providers, can still enjoy the benefitwiceless telecommunications.



ll. ETC DESIGNATION

Pursuant to Section 214(e)(6) of the Act, and Section 54 20k €ommission’s Rules, LINE
UP is seeking designation as an ETC in the SubjectsStater which the Commission has jurisdiction
to designate ETC status because the Subject State regiilate explicitly declined, or lack the
authority, to designate wireless carriers as EFfC$NE UP will demonstrate that it meets all of the
Commission’s requirements to be designated an ETC i8ubgct States. LINE UP is prepared to
offer all services required of ETCs in order to parti@patthe Universal Service program throughout
its designated service territories in the Subject Sta&dditionally, the Commission’s grant of the
instant Petition will be consistent with Commissprecedent in conferring ETC status on MVNOs
TracFone and Virgin Mobile in the Subject States in 2008dfone)’ and earlier in 2009 (Virgin
Mobile)?.

While the authority to designate ETCs traditionallysfain state utility commissions, Section
214(e)(6) of the Act authorizes the FCC to designate anconcarrier as an ETC if the carrier's
services do not fall subject to the jurisdiction of@etommissioA’ To demonstrate that it is not
subject to a state’s jurisdiction, a carrier must submitaffirmative statement” from the state
commission showing that it lacks jurisdiction to corffarC status? For the reasons discussed below,
the Commission has jurisdiction over LINE UP’s apgtien. In addition, to receive an ETC

designation, a petitioning carrier must:

18 See 47 U.S.C. § 214(e)(6).

19 Federal-State Joint Board on Universal Service, TracFone Véiselac., Petitions for Designation in the States of
Alabama, Connecticut, Delaware, Florida, North Carolina, New Hampshew York, North Carolina, Tennessee, and
Washington, DC, and the Commonwealths of Massachusetts, Pennsyadniarginia, CC Docket No. 96-45, Order, 23
FCC Rcd 6206 (2008)‘TracFone ETC Designation Order”]

20 Virgin Mobile Order [The Virgin Mobile Orderreleased on March 5, 2009, not only granted forbearanettire
facilities requirement for Universal Service Fund mgpttion, but also designated Virgin Mobile as an ETGHerlimited
purpose of participating in the Lifeline Fund in most & fame states for which PPX is seeking limited ETC designa
“147 U.S.C. § 214(e)(6).

22 See Federal-State Joint Board on Universal Service; Promotiioyment and Subscribership in Unserved and
Underserved Areas, Including Tribal and Insular Arebsglfth Report and Order and Further Notice of Progose
Rulemaking, 15 FCC Rcd. 12208, 12264 (2000).



(1) Be a common carrier;

(2) Provide the supported services through resale;

(3) Offer services supported by federal USF support mechanisms;

(4) Advertise the availability and pricing of its universahseg support qualifying services; &

(5) Comply with regulations applicable to ETCs, including:

a.

b.

Providing continued functionality in emergencies;

Complying with consumer protection standards;

Committing to provide quality service;

Offering various local usage plans;

Acknowledging equal access requirements;

Submitting annual certifications; and

Verifying and certifying customer qualification for LifelinacLink-Up

programs?

LINE UP meets the above criteria, and designatiag &in ETC would be in the public interest.

In addition, LINE UP makes additional voluntary commeints to ensure compliance with the FCC'’s

rules for the provision of Lifeline services, and to catrihe potential for waste, fraud and abuse with

the Lifeline prograni? Therefore, LINE UP respectfully requests that the @ission grant its

application.

2347 C.F.R. § 54.202.

4 gpecifically, these voluntary commitments are caastswith the commitments proposed voluntarily by Grett@e.
in its Supplement to its Petition for Designation aE&g. See Petition for Designation as an Eligible
Telecommunications Carrier in Alabama, et 8lupplement to Petition of GreatCall, Inc., WC Docked. 8B-197 (filed

Feb. 3, 2011).



lll. THE COMMISSION HAS AUTHORITY TO CONFER ETC STA TUS ON LINE UP

The Subject States Commissions have each provided “affuerstatement[s]” upon which the
FCC has relied upon, or can rely upon, to determine katibject States lack jurisdiction to perform
ETC designations over providers of mobile wireless service.

ALABAMA :

On March 12, 2002, the Alabama Public Service Commisssuedsan order finding that its
“jurisdiction to grant Eligible Telecommunicationsr@er status for universal service purposes does
not extend to providers of cellular services, broadbansbpat communications services, and
commercial mobile radio services,” and that "wirelgssriders seeking ETC status should pursue
their ETC designation request with the FCC." A cop®udder is attached hereto as Exhibit A. Non-
jurisdiction was further confirmed on March 22, 2011 by ObBaker, the Alabama Public Service
Commission’s Telecommunications Division Directoraitelephone conversation with Carl Schwartz.

CONNECTICUT :

The Connecticut Department of Public Utility Control ("O€”) has recently affirmatively
stated, that because the Connecticut DPUC “does not regulacense mobile carrier services’ rates
and charges”, the DPUC lacks jurisdiction for purpogetesignating ETC status. See Exhibit B. Non-
jurisdiction was further confirmed on March 28, 2011 by PBe=cosolido the Connecticut
Department of Public Utility Control's Telecommunicatobivision Chief of Utility Regulation, in an
electronic-mail to Carl Schwartz.

DELAWARE :

The Delaware Public Service Commission issued an Ord@ctober 11, 2005 clarifying that
as a “federal default state,” it does not administeows ETC program. The Order is attached hereto
as Exhibit C. Non-jurisdiction was further confirmed onrtka28, 2011 by David Bonar, the

Delaware Public Service Commission's Ombudsman, in ghtefe conversation with Carl Schwartz.

10



DISTRICT OF COLUMBIA :

The District of Columbia Public Service Commissionerdty confirmed that it lacks
jurisdiction to designate Boomerang as an ETC pursudGoST. § 34-2006(b). The letter is
attached hereto as Exhibit D. Non-jurisdiction was frr¢onfirmed on March 24, 2011 by Lara Walt,
the District of Columbia’s Public Service Commissio@eneral Counsel, in a telephone conversation
with Carl Schwartz.

NEW HAMPSHIRE :

On December 5, 2003, the New Hampshire Public Utilities i@@sion issued an Order
concluding that it lacks jurisdiction to consider petitidmsETC status filed by cellular carriers. The
Order is attached as Exhibit E. Non-jurisdiction was &rdonfirmed on March 28, 2011 by Michael
Ladam, the New Hampshire Public Utilities Commissio@gtommunications Division Assistant
Director, in a telephone conversation with Carl Sattw
NEW YORK :

The New York Public Service Commission has provided arletarifying that it lacks
jurisdiction to entertain this ETC petition. The letieattached as Exhibit F. Non-jurisdiction was
further confirmed on March 4, 2011 by Maureen McCauleyStiage of New York Department of

Public Service’s Assistant Counsel, in a telephone @sation with Carl Schwartz.

NORTH CAROLINA :

On August 28, 2003, the North Carolina Utilities Commiss&eased an Order concluding
that "the Commission lacks jurisdiction over CMRSvg®rs and the appropriate venue for the
designation of ETC status for such services is witlHB€E." A copy of the North Carolina Utilities
Commission's Order is attached as Exhibit G. Non-juwigdi was further confirmed on March 22,
2011 by George Sessoms, the North Carolina utilities Cosionis Electric & Telecommunications

Deputy Director, in a telephone conversation with Gatiwartz.
11



TENNESEE:

On April 11, 2003, the Tennessee Regulatory Authority issogddader finding that its
statutory "lack of jurisdiction over CMRS providers" dretes it from processing ETC petitions. A
copy of the Order is attached as Exhibit H. Non-jurigoiicwas further confirmed on March 11, 2011
by Ms. Kelly Cashman Grams, the Tennessee Regulatdghority's Assistant General Counsel, in a
telephone conversation with Carl Schwartz.

VIRGINIA :

On April 9, 2004, the Virginia Corporation Commissioedilan Order stating that "8214(e)(6)
of the Act is applicable” to wireless ETC petitionschese [the Virginia Commission] has not
asserted jurisdiction over CMRS carriers,"” and tha¢less ETC applicants "should apply to the
Federal Communications Commission." A copy of the Oiglattached hereto as Exhibit I. Non-
jurisdiction was further confirmed on March 10, 2011 by \Afitilrby the Virginia State Corporation

Commission's Division of Communications Directoraitelephone conversation with Carl Schwartz.

Accordingly, for each of the above states, LINE tgBuests that the Commission exercise its

authority under Section 214(e)(6) and determine that @tisubject to a state commission’s ETC

jurisdiction.

12



V. LINE UP SEEKS LIMITED ETC DESIGNATION TO PARTIC IPATE IN LIFELINE

LINE UP requests limited ETC designation for its servereitory—that is to say the service
territory covered by its Network Providers in the Subfgtettes. To be clear, the ETC designation
sought by LINE UP is geographically limited to the serveeitories in which its Network Providers
provide wireless service on a facilities basis, and LUNES request is limited to participation in the
Commission’s Lifeline program. Importantly, while LINEPUseeks limited ETC designation in some
territories served by both non-rural and rural LECs,E NP does not seek designation to participate
in the High Cost support program, and does not seek désigiaany Tribal Lands. Thus, as the
Commission has noted previously, “in analyzing the publer@st factors in [the case of a wireless
reseller seeking limited ETC designation to participatbenLifeline program], there is no rural/non-
rural distinction because Lifeline support, unlike high-cost stps not determined based on whether
the service area is rural or non-rura.”

LINE UP’s request for limited ETC designation to pagate in the Lifeline program is
consistent with the Commission’s prior actions granfinacFone and Virgin Mobile ETC designation
in the exact same jurisdictions in either 285@8 almost all of the currently- requested jurisdictiams i
2009?" Just as TracFone and Virgin Mobile demonstrated, LUNFEwill show that, as a similarly-
situated wireless reseller, it meets all eligibilgguirements for designation as an ETC. Moreover,
given that LINE UP’s entry into the Lifeline servicerket will provide new types of offerings to
underserved, low-income consumers, LINE UP meets,aegls, the public interest benefits to low-

income consumers on which the Commission relied intoygithe TracFone and Virgin Mobile

% Virgin Mobile Order 24 FCC Rcd 3381, 3386 { 11, n. #ldrnal citations omitted

% TracFone ETC Designation Ordéall Subject States designated limited ETC (Lifeliné/pstatus by the Commission in
April 2008).

27 Virgin Mobile Order(all Subject States, but Connecticut, were given linfi€€ designation by the Commission in
March 2009). TracFone, in the state of Connecticut, wagrddsd an ETC by the Commission in the TracFone ETC
Designation Order in April 2008.

13



Petitions, including increased consumer choice, high gussitvice offerings, and mobile access to

emergency services on wireless devides.

V. LINE UP MEETS THE REQUIREMENTS FOR ETC DESIGNATI ON

LINE UP satisfies all legal requirements for ETC deaigpn by the Commission.

A. LINE UP Is a Common Carrier

Resellers of mobile wireless services are considergunom carriers under the AttThe Act
defines a common carrier as "any person engaged as a cocami@r for hire, in interstate or foreign
communications by wire or radio.*®The Act further defines a “person” to include “an individual,
partnership, association, joint-stock company, trustpoporation.®* As a company providing

interstate and foreign communications by radio, LINEr#ets the definition of “common carrier.”

B. LINE UP Will Provide the Supported Services Through Resle

As noted above, LINE UP resells mobile service toust@mers utilizing the infrastructure of
its Network Providers. These network infrastructures supdirof the services required under
Section 254(c), and, using these networks, LINE UP cangea@li required supported services in the

Subject States.

C. LINE UP Offers All of the Required Services and Fuactionalities

LINE UP will provide all services required under the setand the Commission’s rules using
the underlying wireless mobile infrastructure of its Netwer&viders. Section 54.101 of the
Commission’s rules designates nine specific servicesrihsat be provided by recipients of Universal

Service funding. In addition, the Commission has requinat wireless resellers comply with

2 TracFone ETC Designation Order &tl15,Virgin Mobile Order atf 38.

29 47U.S.C. § 332(c)(1)(A) [“A person engaged in the provisioa sérvice that is a commercial mobile service shall
insofar as such person is so engaged, shall be tresaedmsnon carriefor purposes of this Act. . . .”] (emphasis added)
3047 U.S.C. § 153(10).

3147 U.S.C. § 153(32).

14



additional conditions that ensure consumers will haeess, where possible, to E911 service. LINE
UP, through its use of its Network Providers network isdwn operations support systems, will be
able to satisfy all requirements imposed by the Commissitrer through rule or conditions imposed
on other wireless resellers that have received ET@uiason. Accordingly, LINE UP asks that the
Commission expeditiously grant its Forbearance Baténd the instant consolidated ETC Petition

seeking ETC designation for the Subject States.

1. Voice Grade Access to the Public Switched Telephone Network

LINE UP provides “Voice grade access to the public swdatetwork” to its customers using
the facilities of its Network Providers. LINE UP prdes its customers, as required under Commission
rules, “a functionality that enables a user of tefegwnications services to transmit voice
communications . . . and to receive voice communinatia . .3? Additionally, bandwidth for this

voice-grade access is provided at a minimum of betweenr808,800 HertZ?

2. Local Usage

"Local usage’ means an amount of minutes of use of exghaervice, prescribed by the
Commission, provided free of charge to end us&r$tie FCC has interpreted its rule as requiring
carriers to offer customers rate plans offering varyimguants of local usag€.LINE UP, as noted
earlier, LINE UP will offer customers a variety offeline plans. LINE UP customers can choose
between a free phone and approximately 100 free minutestanéssages per month or a discounted

prepaid plan with additional or unlimited minutes per month.

3247 C.F.R. 54.101(a)(1).

*1d.

3 47 C.F.R. 54.101(a)(2).

» See, Western Wireless Corp., Petition for Designai®an Eligible Telecommunications Carrier in the Sthte
Wyoming, CC Docket No. 96-45, Memorandum Opinion and Order CI®& Rcd 48, 52 1 10 (2000).

15



3. Dual Tone Multi-Frequency Signaling, or Its Functional Equivalent

Dual Tone Multi-Frequency Signaling (“DTMF”) is a methddacilitating and shortening call

set-up time’® All of LINE UP’s handsets will be DTMF-capable.

4. Single-Party Service or Its Functional Equivalent

In the case of cellular service, “single party servei@iply means a dedicated transmission
path for the duration of a user’s transmissibhINE UP satisfies this requirement by offering a

dedicated transmission path for the duration of eads ctistomer’s calls.

5. Access to Emergency Services

LINE UP agrees to abide by all of the conditions placed @cFone and Virgin Mobile,
regarding providing consumers access to 911 and E911 sermibeshithe TracFone and Virgin
Mobile Orders® All of LINE UP’s handsets will be emergency servamempatible. Specifically,
though, LINE UP will: (1) provide its customers with accés 911 or E911 service, regardless of
whether the consumer has any minutes remaining onpiagir (2) ensure that all of its Lifeline
consumers have E911 compliant handsets, including reglaoiynnon-conforming handsets in use by
Lifeline customers, and (3) obtain certification froatke Public Safety Answering Point (“PSAP”)
where LINE UP provides Lifeline service confirming thaNB UP provides its customers with 911
and E911 access. Alternatively, consistent with the iBission’s recent modification of the TracFone
conditions, LINE UP will self-certify compliance & PSAP has not provided a certification of
compliance that it provides 911 and E911 service (or affiugigtdetermined that LINE UP is non-

compliant) within 90 days of LINE UP requesting certifioatfrom the PSAPB®

%47 C.F.R. 54.101(a)(3).
37|d. at 54.101(a)(4).

38 Virgin Mobile Orderat 3390-3393, 11 21-28. See alfmcFone Forbearance Orde?0 FCC Rcd at 15104, | 19.
39 Federal-State Joint Board on Universal Service et@C, Docket 96-45, Order, 24 FCC Rcd 2375 (2009).

16



6. Access to Operator Services

LINE UP will provide all of its customers with accessofperator services, and will continue to

provide operator services to Lifeline customers in ardaseanit is designated an ETC.

7. Access to I nterexchange Services

“Access to interexchange service” is defined as the dfitige loop, as well as that portion of
the switch that is paid for by the end user, or thetfanal equivalent of these network elements in the
case of a wireless carrier, necessary to accesgamichange carrier's network’In other words,
interexchange services allow customers to make twaditiong distance calls. LINE UP provides all

customers with access to interexchange services.

8. Accessto Directory Assistance

LINE UP provides all customers with access to direc&ssistance service by dialing “411”

from their wireless handsets.

9. Tall Limitation for Qualifying Low-Income Customers

Toll limitation includes “either toll blocking or tollantrol.”** LINE UP customers can use
their service to complete both local and toll calNE UP is a prepaid service provider, which means
that customers pay for their service in advance andisa only the amount of service for which they
have already paid. As such, no customer can be discieahfor failure to pay toll charges or usage as
the company does not differentiate toll usage from lasabe and all usage is paid in advance. Each
customer will receive 100 free minutes of service with @mltil minutes/plans purchased on a pay-as-
you-go basis in an amount selected by the customersé&hige is ideal for low-income customers

who enjoy the ability to control or limit their chasy®r both local phone and toll service.

“047 C.F.R. § 54.101(a)(7).
*1 47 C.F.R. § 54.400(d).
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D. Advertising of Supported Services

LINE UP will advertise both the availability and gng of its USF-qualifying offerings. LINE
UP will advertise its services through online and dineatketing, print advertising, event-based
distribution, seminars, lectures, meetings with govertragencies and pamphlet distribution. LINE
UP will meet the requirements imposed by stdfuaad FCC rule® to broadly advertise the

availability and rates for the services to be supportetidommission’s grant of this Petition.

E. LINE UP Will Satisfy its Statutory Obligations as an ETC

LINE UP will satisfy each of the statutory requiremtetriggered by ETC status.

(1) Continued Functionality in Emergencies

Section 54.202 of the Commission’s rules requires th&Td demonstrate its “ability to remain
functional in emergency situations, including a demonsetrdahat it has a reasonable amount of back-
up power to ensure functionality without an external poseerrce, is able to reroute traffic around
damaged facilities, and is capable of managing traffic spi#sulting from emergency situatiorf§.”
LINE UP will remain functional in emergencies. LINEPW$ Network Providers have created back-up
systems to ensure full functionality in the event @dss of power or network functionality.

(2) Compliance with Consumer Protection Standards

Section 54.202(3) requires each ETC to “demonstrate thdt gatisfy applicable consumer
protection and service quality standards. A commitment bgleds applicants to comply with the
Cellular Telecommunications and Internet Associati@ossumer Code for Wireless Service will
satisfy this requirement'® LINE UP hereby commits to comply with the Cellula&l@communications
and Internet Association’s (“CTIA”) Consumer Code Wiireless Service.

(3) Commitment to Provide Service

*247 U.S.C. § 214(e)(1)(B).
*347 C.F.R. § 54.201(d)(2).
* 47 C.F.R. § 54.202(2).
547 C.F.R. § 54.202(3).
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Section 54.202(a)(1)(i) requires each ETC applicant to fobito provide service throughout its
proposed designated service area to all customers makéaga@nable request for servi€@ LINE UP
hereby commits to provide service to any customer makmegsonable request for service throughout
its designated service areas.

(4) Offering of Comparable Local Usage Plan.

Pursuant to Section 54.202(a)(4), an ETC applicant must demien4trat it offers a local usage
plan comparable to the one offered by the incumbent IbE@ei service areas for which it seeks
designation.*” Each of LINE UP’s rate plans is comparable to thdfezex by ILECs in the service
areas for which it seeks ETC designation. In fact,EElP’s rate plans are superior in many respects
to rate plans offered by ILECs in its service areasusthey provide greater flexibility, reliable
service, additional functionalities and features, amgetocost alternatives to ILEC providers’ services.

(5) Equal Access Acknowledgement

Section 54.202(a)(5) requires each ETC application to céttiat the carrier acknowledges that
the Commission may require it to provide equal accessgpdastance carriers in the event that no
other eligible telecommunications carrier is providing éqeaess within the service aré&.LINE
UP hereby acknowledges this requirement, and commitside &y any Commission instruction
pursuant to this Section.

(6) Annual Certification

Section 54.202(b) requires ETC applicants to submit an aneridication attesting to compliance
with certain mandates enumerated in Section 54.202(4NE UP hereby commits to submit timely
certifications meeting the requirements of Section 54.20R{ewise, LINE UP will meet its annual

reporting requirements under Section 54.2009.

547 C.F.R. § 54.202(a)(1)(i).
*" 47 C.F.R. § 54.202(a)(4).
*8 47 C.F.R. § 54.202(a)(5).
%947 C.F.R. § 54.202(b).
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(7) Certification and Verification of Consumer Qualification for Lifeline
Section 54.410 requires ETCs to make certain certificategarding its customers’ qualification
for Lifeline support® LINE UP will verify and certify consumer eligibilitso participate in the

Lifeline program in accordance with this Section.

VI. ETC DESIGNATION OF LINE UP WILL PROMOTE THE PUBL IC INTEREST

Section 54.202(c) of the Commission’s rules mandateEh@&t designations must serve the
public interest. In considering whether any designatiamtise public interest, “the Commission shall
consider the benefits of increased consumer chanckethee unique advantages and disadvantages of
the applicant’s service offering™First, LINE UP’s service offers increased consunteriae and has
unique advantages for consumers in the Subject Statesx&ople, LINE UP’s service provides a
low-cost, reliable alternative to traditional rate glai allows customers to rely upon the extensive
network of Sprint, while taking advantage of LINE UPdsl@ional features and services provided by
its secure facilities.

Second, LINE UP’s service meets the goals of the Pat.example, the Act aimed to “secure
lower prices and higher quality services for Americaed@mnmunications consumers and encourage
the rapid deployment of new telecommunications technolotpesil American consumer3.

Conferring ETC status upon LINE UP will provide consunveith higher quality services at lower
prices in the designated service areas. LINE UP’s planmgporate features specifically designed for
lower income individuals in both rural and urban areasthér, LINE UP’s prepaid services offer
flexibility, providing customers with custom plans for wignd data services. LINE UP’s plans allow

customers that might not otherwise have access to axpgsst-paid plans, to subscribe to voice and

%047 C.F.R. § 54.410.
147 C.F.R. § 54.202(c).
52 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Sgat
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data services without the hurdle of a credit check ocomemitment of a contract. And, the service
allows customer to purchase minutes on an “as needed’ basis

Third, designation of LINE UP as an ETC meets the C@sion’s stated goals for promoting
competition and increasing customer choice. The Cononisgs determined that “designation of
competitive ETCs promotes competition and benefits coassim rural and high-cost areas by
increasing customer choice, innovative services, andeemologies > LINE UP adds competition
to the marketplace with the addition of its affordableovative services. Further, its presence as a
competitor of ILECs will incentivize incumbent carrigéosimprove their services and expand their
networks to remain competitive.

Finally, because LINE UP will remain compliant witach of its ETC responsibilities, the

Commission should designate it as an ETC in the pexapservice areas.

VII. ADDITIONAL VOLUNTARY COMMENTS

LINE UP hereby states that it will comply with theluntary commitments proposed by
GreatCall, Inc. (“GreatCall”) in its February 3, 2011 Suppet to its Petition for Designation as an
ETC, to the extent they are applicable to LINE UP'spps®ed Lifeline service offerings. Additionally,
LINE UP is aware of the recent NPRM issued March 3, 20tllraleased on March 4, 2011 where
many of the following are proposed as rules and LINE URcamply with the following as well as
other rules that the Commission will establish to elame waste, fraud, and abuse, control costs, and
improve program performance and accountability. SpedifidalNE UP makes the following
voluntary commitments:

(1) Inactivity Policy Voluntary Commitment

%3 See In the Matter of Western Wireless Corporation PetitioDésignation as an Eligible Telecommunications Carrier
in the State of WyominlyJemorandum Opinion and Order, CC Docket No. 96-45, 16 FCC Rc8542000).
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LINE UP will implement a 60-day inactivity policy in atates where it provides Lifeline
services, unless directed otherwise by a state public wiilitymission (“PUC"}* If no usage appears
on a LINE UP Lifeline customer’s account during any cardims 60-day period, LINE UP will notify
the customer promptly that the customer is no longgibtd for LINE UP Lifeline service, subject to
a 30-day grace period. During the 30-day grace period, the cust@oeount will remain active, but
LINE UP attempt to contact the customer to determingheneghe customer desires to remain on
LINE UP’s Lifeline service. If the prepaid customer’'sagnt does not show any customer-specific
activity during the 30-day grace period, such as making onmiageaa voice call, LINE UP will
deactivate Lifeline services for that customer. FurtheembINE UP will not seek to recover a federal
USF subsidy for the free minutes provided to the custaleng the grace period, and thereafter
report that customer on its USAC Form 497.

(2) 911 and E911 Access Voluntary Commitment

LINE UP will provide its Lifeline customers with 911 and E9ttess regardless of activation
status and availability of prepaid minutes. LINE UP will\pde E911-compliant handsets to all of its
Lifeline customers, and to replace, at no charge tous®mer, any non-compliant handset of an
existing customer that obtains Lifeline-supported serwgdsan E911-compliant handset.

(3) Customer Eligibility Verification Voluntary Commitments

In keeping with the voluntary commitments made by oEiECs, LINE UP voluntarily
commits to make available state-specific customer datlading customer names and addresses, to
each state PUC where it operates to enable the PUQetonitee whether any LINE UP Lifeline
customers receive Lifeline service from another carkilNE UP will promptly investigate any
notification that it receives from a state PUC thia¢ of its customers receives Lifeline service from

another carrier. If LINE UP determines that a customeeives Lifeline services from another carrier

> LINE UP will consult with state PUCs where it pites LifeLine services regarding implementation of fiukicy, and
reserves the right to revise the policy after coasioi with the state PUCs.
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in violation of the FCC'’s Lifeline rules, LINE UP wimmediately discontinue that customer’s
Lifeline service and will no longer report that customeUSAC Form 497.

LINE UP voluntarily commits to require each custoneeself-certify at time of service
activation and annually thereafter that he or shieeidiead of household and receives Lifeline-
supported service only from LINE UP. LINE UP will establgafeguards to prevent its customers
from receiving multiple Lifeline subsidies at the sasdéress, and will deal directly with the customer
to certify and verify the customer’s Lifeline eligitbyli LINE UP will certify that it is in full
compliance with any applicable 91I/E911 obligations, incluadibbgations relating to the provision,
and support, of 911 and E911 service for each state in whidd URis designated as an ETC.

LINE UP voluntarily commits to ensure that penalty ferjury language is clearly stated on its
Lifeline certification form, and it will track its L&line customer’s primary residential address and
prohibit more than one supported LINE UP service at eatienatial address. Additionally, LINE UP
will maintain the customer’s self-certification and yide the documentation to the Commission upon
request. LINE UP voluntarily commits to distribute it¢eline service directly to its Lifeline
customers. Customers may purchase handsets at retasl stor&INE UP will deal directly with the
customer to certify and verify the customer’s Lifelalgibility. When establishing initial and
continued eligibility, LINE UP will have direct contasith the Lifeline customet

LINE UP, in both this Petitiofi and its Forbearance Petittdnhas demonstrated that approval
of its Forbearance Petition and this Petition foitkeh designation as an ETC in the Subject States will
serve the public interest by allowing a new competittr anmarket segment that targets lower-income
neighborhoods that are often not reached nor targetethhy of the previous wireless resellers for

which the Commission has granted forbearance frorowmefacilities requirement and ETC

*5 Direct contact may include telephone, fax, Interileperson communications, or otherwise, but may ndétée“point
of sale” procedures that allow the Lifeline customersuiomit qualifying information to the retail vendor.

*% See, pp. 3-&upra

" See, PPX Forbearance Petition, pp. 3-5, and 13-14.
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designation. LINE UP’s marketing and distribution moddbicused directly towards low-income
communities where it sells its products to inner-citgiters, groceries, convenient stores, hair salons,
clothing stores, and the like. Most of the people in tisesemunities do not shop at “Big-Box” retall
stores or on-line, as they do not have access.

Additionally, LINE UP provides airtime terminals at thdecations for their customers to
purchase additional minutes for their phone plans, veitless to most of the prepaid telecomm
wireless providers service. LINE UP’s “main street” ajotoand “grass-roots” sales and distribution
network, reaches the most disconnected low-income caoritynin the states that it serves. In this
regard, LINE UP fulfills a critical role in the martpdace by ensuring that many Americans who
cannot afford or access the services provided by othelessreroviders, can still enjoy the benefits of
wireless telecommunications. Therefore the Commissapproval of LINE UP’s request, for a
limited ETC designation in the Subject States, would fitethe public interest and serve the mission
and goal of the Universal Service Lifeline program.

Additionally, limited designation of LINE UP, as an ETiCthe Subject States, would have no
material impact on the Universal Service Fund, muchdassdverse impact on the Fund. In the most
recent USAC Annual Report, for calendar year 2008, the@@8ata shows that the Low-Income Fund
disbursements have been relatively steady since 2086pat $800 million per yeaf.Moreover, the
Low-Income Fund, along with the Rural Healthcare Fureltlae only two (of four) funds with less
than a billion dollars in disbursements. Limited ETC gleation of LINE UP in the Subject States will

have no adverse effects on the size of the Fundywdw e, and will benefit consumers most in need.

58 See, USAC 2008 Annual Report at 4. Availablatgh://www.usac.org/_res/documents/about/pdf/usac-annual-report-
2008.pdf
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VIil. ANTI-DRUG ABUSE CERTIFICATION

LINE UP certifies that no party to this Petition is sdbjto denial of federal benefits, including
FCC benefits, pursuant to Section 5301 of the Anti-Drug ABusef 1988.

As LINE UP has demonstrated above, grant of this Betgroviding LINE UP with limited
ETC designation to participate in the Lifeline prograrmassistent with the Act, Commission rules,
and the public interest. For these reasons, LINE UP cHape requests that the FCC designate it as

an ETC in the Subject States.

IX. CONCLUSION

Based on the foregoing, LINE UP respectfully requeststtie Commission expeditiously

grant this Petition and designate it as an ETC in tbpgsed Subject States.
Respectfully submitted,

LINE UP, LLC

(S

Carl S. Schwartz
President

LINE UP, LLC

2821 W. Strathmore Ave.
Baltimore, MD 21209
(410) 336-2700

March 28, 2011

25



CERTIFICATION

I, Carl Schwartz, President of LINE UP, LLC do herelffrm under penalty of perjury that |
have reviewed all of the factual assertions set farthe foregoing application for Eligible
Telecommunications Carrier status and that all su¢braents made therein are true and correct to the

best of my knowledge, information and belief.

(S

Name: Carl Schwartz
Title: President
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EXHIBIT A



Alabama Public Service
commission

Orders

PINE BELT CELLULAR, INC.and PINE  PETITION: For ETC status and/or

BELT PCS, INC,, clarification regarding the jurisdiction of
the Commission to grant ETC status to
Joint Petitioners wireless carriers.

DOCKET U-4400

ORDER
BY THE COMMISSION:

In a joint pleading submitted on September 11, 2001, Pine Belt Cellular, Inc. and Pine Belt PCS,
Inc. (collectively referred to as "Pine Belt") each notified the Commission of their desire to be
designated as universal service eligible telecommunications carriers ("ETCs") for purposes of
providing wireless ETC service in certain of the non-rural Alabama wireline service territories of
BellSouth Telecommunications, Inc. ("BellSouth™) and Verizon South, Inc. ("Verizon"). The
Pine Belt companies noted their affiliation with Pine Belt Telephone Company, a provider of
wireline telephone service in rural Alabama, but clarified that they exclusively provide cellular
telecommunications and personal communications (collectively referred to as "CMRS" or
"wireless™) services in their respective service areas in Alabama in accordance with licenses
granted by the Federal Communications Commission ("FCC"). The pivotal issue raised in the
joint pleading of Pine Belt companies is whether the Commission will assert jurisdiction in this
matter given the wireless status of the Pine Belt companies.

As noted in the filing of the Pine Belt companies, state Commissions have primary responsibility
for the designation of eligible telecommunications carriers in their respective jurisdictions for
universal service purposes pursuant to 47 USC §214(e). The Commission indeed established
guidelines and requirements for attaining ETC status in this jurisdiction pursuant to notice issued
on October 31, 1997.

For carriers not subject to state jurisdiction, however, 8214(e)(6) of the Telecommunications Act
of 1996 provides that the FCC shall, upon request, designate such carriers as ETCs in non-rural



service territories if said carriers meet the requirements of §214(e)(1). In an FCC Public Notice
released December 29, 1997 (FCC 97-419) entitled "Procedures for FCC designation of Eligible
Telecommunications Carriers pursuant to 8214(e)(6) of the Telecommunications Act", the FCC
required each applicant seeking ETC designation from the FCC to provide, among other things,
"a certification and brief statement of supporting facts demonstrating that the Petitioner is not
subject to the jurisdiction of a state Commission."

The Pine Belt companies enclosed with their joint pleading completed ETC application forms as
developed by the Commission. In the event the Commission determines that it does not have
jurisdiction to act on the Pine Belt request for ETC status, however, the Pine Belt companies
seek an affirmative written statement from the Commission indicating that the Commission lacks
jurisdiction to grant them ETC status as wireless carriers.

The issue concerning the APSC’s jurisdiction over providers of cellular services, broadband
personal communications services, and commercial mobile radio services is one that was rather
recently addressed by the Commission. The Commission indeed issued a Declaratory Ruling on
March 2, 2000, in Docket 26414 which concluded that as the result of certain amendments to the
Code of Alabama, 1975 840-21-120(2) and (1)(a) effectuated in June of 1999, the APSC has no
authority to regulate, in any respect, cellular services, broadband personal communications
services and commercial mobile radio services in Alabama. Given the aforementioned
conclusions by the Commission, it seems rather clear that the Commission has no jurisdiction to
take action on the Application of the Pine Belt companies for ETC status in this jurisdiction. The
Pine Belt companies and all other wireless providers seeking ETC status should pursue their
ETC designation request with the FCC as provided by 47 USC §214(e)(6).

IT IS, THEREFORE, ORDERED BY THE COMMISSION, That the Commission’s jurisdiction
to grant Eligible Telecommunications Carrier status for universal service purposes does not
extend to providers of cellular services, broadband personal communications services, and
commercial mobile radio services. Providers of such services seeking Eligible
Telecommunications Carrier status should accordingly pursue their requests through the Federal
Communications Commission.

IT IS FURTHER ORDERED, That this Order shall be effective as of the date hereof.

DONE at Montgomery, Alabama, this 12" day of March, 2002.

ALABAMA PUBLIC SERVICE COMMISSION

Jim Sullivan, President



Jan Cook, Commissioner

George C. Wallace, Jr., Commissioner

ATTEST: A True Copy

Walter L. Thomas, Jr., Secretary
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STATE OF CONNECTICUT

DEPARTMENT OF PUBLIC UTILITY CONTROL

“November 8, 2010~ RO RAtT :
~In reply, please refer to: - e A e
UR:PAP ST

«

Jacqueline Hankins
Helein & Marashlian
1420 Spring Hill Rd

Suite 205

MclLean, VA 22102

Re:  Request for Letter Clarifying Jurisdiction Over Wireless ETC Petitions
Dear Ms. Hankins:

The Department of Public Utility Control (Department) acknowledges receipt of
your October 25, 2010 letter filed on behalf of Boomerang Wireless, LLC d/b/a Ready
Mobile (Ready Mobile) requesting clarification as to whether the Department claims
jurisdiction to designate wireless eligible telecommunications carriers (ETC)
Connecticut.

The Department does not regulate or license mobile carrier services' rates and
charges and therefore, Ready Mobile should apply to the Federal Communications
Commission for purposes of being designed an ETC.

Sincerely,

NT OF PUBLIC UTILITY CONTROL

Ki eﬂey J. Santopie
Executive Secretary

10 Franklin Square * New Britain, Connecticut 06051 » Phone: 860-827-1553 » Fax; 860-827-2613
Email: dpuc.executivesecretary@po state.ct.us ¢ Internet: www.state ct.us/dpugc

Affirmative Action/Egqual Opportunity Employer




EXHIBIT C



BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF DELAWARE
IN THE MATTER OF THE APPLICATION OF )
VERIZON DELAWARE INC., TO MODIFY THE )
LIFELINE SERVICE BY ADDING AN INCOME ) PSC DOCKET NO. 05-016T
QUALIFIER TO THE ELIGIBILITY CRITERIA )
(FILED JUNE 17, 2005) )
ORDER NO. 6736

This 11" day of October, 2005, the Commission determines and
Orders the following:

1. In the jargon of the federal Lifeline/Link-Up program,
Delaware i1s a “federal default State.” Delaware has never, by either
state law or state regulation, ordained, nor funded, a stand-alone
program to provide discounts on basic telephone services charges for
low-income subscribers. Consequently, it was not until 1997, when the
Federal Communications Commission (“FCC”) revamped the federal
Lifeline/Link-Up program, that Delaware subscribers Tfirst became
eligible for participation in the federal Lifeline program.® And given
that in a “federal default State” only federally-raised monies are
used to reimburse eligible carriers for the Lifeline and Link-Up
discounts, it is the FCC, and not the state commission, that gets to
call the tune about who should be eligible to receive these federally-
subsidized price reductions.

2. Since 1997, Verizon Delaware Inc. (*“VZ-DE”) has been

designated as an “eligible telecommunications carrier” and has offered

1See PSC Order No. 4684 (Dec. 16, 1997) (summarizing Delaware history
and electing to allow “Tier 2” federal support to eligible Delaware
subscribers).



federal Lifeline discounts on the federal list of supported services.?
And even though in “default” States, Lifeline is almost an exclusively
federal program, VZ-DE has, since 1997, filed at the State level,
tariff provisions setting forth its Lifeline offerings.®

3. In 2004, the FCC changed some of the “eligibility” rules
describing which subscribers may participate in the federal
Lifeline/Link-Up program.® In particular, the 2004 amendments added
additional programs to the list of “eligible” programs where
participation confers federal default Lifeline/Link-Up eligibility.®
The 2004 amendments also iIntroduced an additional eligibility criteria
premised on the subscriber’s household income.® Eligible
telecommunications carriers, such as VZ-DE, were given one year to
implement this new, additional income-based eligibility criteria.’

4. To implement these changes prescribed by the FCC, VZ-DE

initially filed revisions to the Lifeline and Link-Up portions of its

2See PSC Order No. 4680 (Dec. 17, 1997) (“ETC” designation for VZ-DE).
See also PSC Dckt. No. 97-023T (initial Lifeline tariff filing by VZ-DE).

SFrom December 2000 through December 2003, VZ-DE offered, under its
state tariff, an “expanded” Lifeline program for Delaware. The discounts
under such program exceeded the Tiers 1 & 2 levels normally available in a
default State. VZ-DE offered this expanded program to fulfill a condition
imposed by the FCC in approving the Bell Atlantic-GTE merger. See PSC Order
No. 6317 (Dec. 9, 2003) (explaining content and cause of this expanded
Lifeline offering). Whether Delaware remained a “default State” during this
period when VZ-DE subsidized the deeper discounts is an issue that need now
be explored or resolved. This “expanded” program ended in December 2003.

“In the Matter of Lifeline and Link-Up, Report and Order and Further
NPRM, 19 FCC Rcd. 8302 (FCC 2004) (“Lifeline Order™).

%47 C.F.R. 88 54.409(b) (Lifeline eligibility criteria in “default”
State); 54.415(b) (Link-Up eligibility criteria in “default” State).

47 C.F.R. 88 54.409(b), 54.410 (Lifeline); 54.415(b), 54.416 (Link-Up).

747 C.F.R. §8 54.410(a)(ii), 54.416.



State tariff. These changes incorporated 1iInto the State tariff
provisions the expanded list of “eligibility-conferring” programs.® At
the same time, the Commission Staff began discussions with VZ-DE to
determine whether, under the applicable federal default rules, it was
appropriate for VZ-DE to continue to include in its State tariff
Lifeline provisions language that conditioned Lifeline eligibility on
the subscriber foregoing the ability to purchase many optional or
vertical services.® Eventually, VZ-DE revised its State tariff
Lifeline provisions to delete the questioned restrictions.'® Then in
June 2005, VZ-DE filed another Tariff revision to reflect 1its
implementation of the household-income criteria for eligibility for
Lifeline and Link-Up discounts.! Finally, on September 9, 2005, VZ-
DE submitted another set of revised tariff sheets reflecting further
textual revisions, as originally suggested by Staff. In part, these
final changes sought to make the State tariff’s description of how VZ-
DE would administer 1its Lifeline/Link-Up program to more closely

parallel the governing federal default rules.??

8See PSC Dckt. No. 04-017T (filed July 26, 2004; eff. July 27, 2004).

®That restriction — limiting Lifeline subscribers to a small group of
designated vertical services — had been a continual part of VZ-DE’s state-
tariffed Lifeline offerings since 1997. In 1its Lifeline Order, the FCC
expressed its belief that “any restriction on the purchase of vertical
services may discourage qualified consumers from enrolling and may serve as a
barrier to participation in the [Lifeline] program. Lifeline Order at Y 53.

10gee PSC Dckt. No. 05-008T (Filed April 8, 2005; eff. April 16, 2005).
1See PSC Dckt. No. 05-016T (Filed June 17, 2005; eff. June 22, 2005).

12See PSC Dckt. No. 05-016T, amended tariff sheets Ffiled on September 9,
2005 but with effective date of June 22, 2005).



5. The Commission enters this Order not so much to “approve”
the various Lifeline filings made by VZ-DE but to recount the course
of the filings made since the FCC changed its federal Lifeline/Link-Up
program in 2004. Indeed, given that Delaware is a “default” State,
VZ-DE’s Lifeline/Link-Up offerings are governed more by the federal
default rules than by any “approved” State tariff provision. Any
State tariff provision that might conflict with a federal default rule
would necessarily have to yield. However, the Commission will accept
the Lifeline and Link-Up tariff filings Ilodged by VZ-DE. The
Commission believes that VZ-DE’s last submission (in September 2005)
sets forth a Lifeline and Link-Up offering that is consistent with the
federal default rules. However, the Tfiling and acceptance of the
State tariff provisions should not be seen as foreclosing any later

challenge that VZ-DE’s program falls short of the federal directives.

Now, therefore, IT 1S ORDERED:

1. That, as explained 1in the body of this Order, the
Commission accepts the tariff filings made by Verizon Delaware Inc.,
to implement its responsibilities to provide federal Lifeline and
Link-Up in this “federal default” jurisdiction. In particular, the
Commission now accepts the tariff revision filing made September 9,
2005 pertaining to the following leaves in P.S.C.-Del_-No. 1:

Section 20D, Fourteenth Revised Sheet 1 (Link-Up);
Section 20D, Fifth Revised Sheet 2 (Link-Up); and

Section 20E, Eighth Revised Sheet 2 (Lifeline).



2. That the Commission reserves the jurisdiction and authority

to enter such further Orders in this matter as may be deemed necessary

or proper.
BY ORDER OF THE COMMISSION:
/s/ Arnetta McRae
Chair
Vice Chair
/s/ Joann T. Conaway
Commissioner
/s/ Jaymes B. Lester
Commissioner
/s/ Dallas Winslow
Commissioner

ATTEST:

/s/ Norma J. Sherwood
Acting Secretary




EXHIBIT D



Public Berbice Tommission of the District of Columbia
1333 H Street, N.W.,, 2nd Floor, West Tower
Washington, D.C. 20005
(202) 626-5100
www.dcpsc.org

November 19, 2010

Via First Class & Certified Mail

Ms. Jacqueline Hankins

Helein & Marashlian, LLC

1420 Spring Hill Road, Suite 205
McLean, VA 22102

Dear Ms. Hankins:

Thank you for your October 25, 2010 letter requesting information on whether the
Public Service Commission of the District of Columbia (“Commission”) designates
wireless telecommunications carriers as eligible telecommunications carriers (“ETC”) for
the purposes of receiving federal universa! service funding. Please be advised that,
pursuant to section 34-2006(b) of the District of Columbia Code, the Commission does
not have jurisdiction over wireless carriers. Thus, the Commission has no authority to
designate wireless telecommunications carriers as ETCs.

Attached please find a copy of the relevant section of the District of Columbia
Code for your information. Should you need anything further, please contact Lara Walt
at 202-626-9191 or iwalt@psc.de.gov.

Richard A. Beverly
General Counsel

Enclosure




District of Columbia Official Code Page 1 of 2
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Welcome to the online source for the
District of Columbia Official Code

DC ST § 34-2006
Formerly cited as DC ST 1981 § 43-1456

DC 5T § 34-2006

Formerly cited as DC ST 1981 § 43-1456

District of Columbia Official Code 2001 Edition Currentness
Division V. Local Business Affairs
Title 34. Public Utilities. (Refs & Annos)
Subtitle V. Telecommunications.
Chapter 20. Telecommunications Competition. (Refs & Annos)
=g 34-2006. Exemptions.

fa) This chapter shall not apply to cable television services performed pursuant to an existing cable
television franchise agreement with the District of Columbia which is in effect on September 9, 1996. To
the extent that a cable television company seeks to provide local exchange services within the District of
Columbia, such company shall be regulated under the provisions of this chapter for their local exchange
services.

(b) Pursuant to the federal Telecommunications Act of 1996, this chapter shall not apply to licensed or
unlicensed wireless services authorized by the Federal Communications Commission operating in the
District of Columbia.

(c) This chapter shall not:

(1) Apply to the provision, rates, charges, or terms of service of Voice Over Internet Protoco! Service or
Internet Protocol-enabled Service;
(2) Alter the authority of the Commissicn to enforce the requirements as are otherwise provided for, or

allowed by, federal law, including the collection of Telecommunications Relay Service fees and universal
service fees;

(3) Alter the authority of the Office of Cable Television and Telecommunications with respect to the
provision of video services in the District of Columbia; or

{4} Alter the Commission's existing authority over the regulation of circuit-switched local exchange
services in the District of Columbia.

CREDIT(S)

(Sept. 9, 1996, D.C. Law 11-154, § 7, 43 DCR 3736; June 5, 2008, D.C. Law 17-165, § 3(c), 55 DCR
5171.)

HISTORICAL AND STATUTORY NOTES
Prior Codifications
1981 Ed., § 43-1456.

Effect of Amendments
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D.C. Law 17-165 added subsec. {c).

Legistative History of Laws

For fegislative history of D.C. Law 11-154, see Historical and Statutory Notes following § 34-2001.
For Law 17-165, see notes following § 34-403.

References in Text

The federal Telecommunications Act of 1996, referred to in (b), is Pub. L. 104- 104, which is codified
throughout Title 47 of the United States Code.

DC CODE § 34-2006

Current through September 17, 2010
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RCC MINNESOTA, INC.
RCC ATLANTIC, INC.

Petition for Designation as an Eligible
Telecommunications Carrier

Order Regarding Jurisdiction of the Commission
ORDER NO. 24,245
December 5, 2003
Appearances: Gallagher, Callahan and Gartrell by Andrew B.

Eills, Esg. for RCC Minnesota, Inc. and RCC Atlantic, Inc.;
Primmer and Piper by Trevor R. Lewis, Esg. and Paul J. Phillips,
Esg. for the New Hampshire Telephone Association; Preti Flaherty
by Joseph G. Donahue, Esg. and Benjamin M. Sanborn, Esg. for the
Union Telephone Company; Victor D. Del Vecchio, Esqg. for Verizon
New Hampshire; F. Anne Ross, Esqg. for the Office of Consumer
Advocate; and Suzanne Amidon, Esqg. for Commission Staff.
I. PROCEDURAL BACKGROUND

On June 27, 2003, RCC Minnesota, Inc., and RCC
Atlantic, Inc. (collectively RCC) filed with the New Hampshire
Public Utilities Commission (Commission) a petition for
Designation as an Eligible Telecommunications Carrier
(ETC)pursuant to Section 214 (e) (2)of the Telecommunications Act
as amended and 47 C.F.R.S§S 54.201 of the Federal Communications
Commission’s (FCC) rules. RCC Minnesota, Inc. is authorized by
the FCC as a Personal Communications Service carrier in the
Manchester-Nashua-Concord, New Hampshire Basic Trading Area and
as the Cellular Radiotelephone Service provider in Portsmouth-

Dover-Rochester, New Hampshire-Maine New England Cellular Market

Area. RCC Atlantic, Inc. d/b/a Cellular One is authorized by the
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FCC as a Cellular Radiotelephone Service provider in New
Hampshire Rural Service Area 1-Coos, New Hampshire. These FCC
authorizations designate RCC’s service area. RCC provides only
cellular mobile radio communications services (hereinafter
referred to as cellular service) in these areas.

In connection with its petition, RCC requests that the
Commission redefine the service area of Granite State Telephone
(GST) to classify each wire center as a separate service area.
RCC states that redefining GST’s service area is necessary to
facilitate advance universal service for those customers of RCC
living in GST's service area. If granted, the designation would
make RCC eligible to receive financial support from the federal
Universal Service Fund (USF).

Because RCC provides only cellular services in New
Hampshire, the threshold question for the Commission is whether
RSA 362:6 or other statutory provisions gives the Commission
jurisdiction to make an ETC finding. On July 29, 2003, the
Commission issued an Order of Notice directing RCC and interested
parties to file with the Commission no later than August 21, 2003
Memoranda of Law addressing the Commission’s jurisdiction. The
Commission requested that RCC and other interested parties
delineate whether the Commission is barred from asserting
jurisdiction to designate RCC as an ETC in light of NH RSA 362:6,

which states:
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The term “public utility” shall not include

any individual, partnership, corporation, company,

association, or joint stock association, including any

trustee, administrator, executor, receiver, assignee,

or other personal representative who provides purchases

or sells cellular mobile radio communication services.

Such services shall not be subject to the jurisdiction

of the public utilities commission pursuant to this

title.
The Order scheduled a hearing on the jurisdictional issue for
August 28, 2003, instructed RCC to publish notice of the Order in
a newspaper of statewide circulation, and set a deadline of
August 25, 2003 for Petitions to Intervene. RCC filed an
affidavit of publication with the Commission on August 14, 2003.

On July 30, 2003, the Office of Consumer Advocate (OCA)

notified the Commission that it would participate in this matter
on behalf of residential ratepayers consistent with RSA 363:28.
On August 20, 2003, the New Hampshire Telephone Association
(NHTA) , on behalf of independent telephone companies Bretton
Woods Telephone Company, Dixville Telephone Company, Dunbarton
Telephone Company, Granite State Telephone, Kearsarge Telephone
Company, Northland Telephone Co. of New Hampshire, Hollis
Telephone Company, Merrimack County Telephone and Wilton
Telephone Company (collectively ITCs) filed a Petition to

Intervene and a Memorandum of Law. The ITCs also filed a Motion

of Paul Phillips, Esg. for Admission Pro Hac Vice, to represent

the ITCs in this matter.
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On August 21, 2003, Verizon New Hampshire (Verizon)
filed a motion to intervene and a Memorandum of Law, and OCA and
RCC each filed Memoranda of Law. Also on August 21, 2003, Union
Telephone Company (UTC) filed a Petition to Intervene and a
Memorandum of Law. UTC also requested that the Commission
authorize the appearance of Attorneys Joseph G. Donahue and
Benjamin M. Sanborn on behalf of UTC.

The Commission, at a hearing on August 28, 2003,
granted all Petitions to Intervene and Motion for Admission Pro
Hac Vice filed on behalf of Mr. Phillips. The Commission also
granted UTC’s request to authorize Mr. Donahue and Mr. Sanborn to
appear before the Commission.

ITI. POSITION OF THE PARTIES

A. RCC

RCC argues that the Commission has jurisdiction over
RCC for the purpose of designating RCC as an ETC in the State of
New Hampshire. RCC asserts that nothing in RSA 362:6 prohibits
the Commission from determining the status of RCC as an eligible
carrier pursuant to Section 214 (e) (6) of the Telecommunications
Act of 1996. 47 U.S.C. § 214 (e) (6). RCC points out that Congress
specifically gave state commissions the first opportunity to

review and make ETC designation decisions, and that only in the
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event that a state commission declined to accept jurisdiction
should the matter of designation be moved to the FCC for action.

RCC also argues that the FCC, in its First Report and
Order in its Universal Service Docket, specifically stated that
“not all carriers are subject to the jurisdiction of a state
commission. Nothing in section 214 (e) (1), however, requires that
a carrier be subject to the jurisdiction of a state commission in
order to be designated an eligible telecommunications carrier.
Thus tribal telephone companies, cellular providers and other
carriers not subject to the full panoply of state regulation may
still be designated as eligible telecommunications carriers.”
First Report and Order, 12 FCC Rcd 8776,8859 (May 7, 1997). RCC
concludes that the Commission is therefore not barred from
designating a cellular provider as an ETC.

RCC points out that the New Hampshire legislature
contemplated the eligibility of cellular providers for status as
a carrier in a state universal fund program. See RSA 374:22-
p,IV(c). RCC argues that the New Hampshire legislature’s
inclusion of cellular providers in the state USF program
indicates that the legislature intended the Commission to have
some authority over cellular providers. RCC points out that
paragraph IV(a) of RSA 374:22-p requires every provider of
“intrastate telephone services”, including providers of “cellular

mobile telecommunications services”, to contribute to the state
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USF once it is established. Because the state USF law required
implementation to be consistent with the federal law, and because
under federal law wireless providers qualify for ETC status, RCC
argues that it would be implausible under the New Hampshire law
that an intrastate telephone service provider would be required
to contribute to a USF without being eligible to receive
universal service support.

RCC argued that the Commission should find that it has
jurisdiction to designate any cellular provider as an ETC for
purposes of the federal USF program.

B. Independent Telephone Companies

The ITCs argue that the Commission has jurisdiction
under state and federal law to hear the Petition. They state
that the request for designation as an ETC in New Hampshire
involves a legal determination distinct from the regulation of
cellular providers addressed in RSA 362:6 and that the
Commission, in determining whether to designate RCC as an ETC,
would not be “regulating” a cellular company in any manner.
Instead, the Commission would be making a determination of
whether RCC is eligible to receive federal universal service
support. The ITCs aver that rather than constituting regulation,
designation of RCC as an ETC would be conferring a benefit, and
in the case of rural telephone companies’ service territories,

action requiring discretion and evaluation of the public
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interest. 47 U.S.C.§ 214 (e) (2). The ITCs argue that the
Commission is the best qualified authorized body to deliberate
the issues involving public interest.

In connection with RCC’s request that the Commission
redefine the service area of GST, the ITCs point to federal law
which expressly seeks to have state commissions serve as the sole
tribunal with the initial authority to respond to a petitioner’s
request to redefine a rural service area. 47 C.F.R.S§
54.207(c) (1). The ITCs state that even where the redefinition of
the rural service area is initiated by the FCC on its own motion,
the FCC must first seek the agreement of the state commission for
such redefinition. 47 C.F.R.§$54.207(d). Because RCC’'s petition
to redefine GST's rural service areas must first be filed with
the Commission, and because such a petition has meaning only when
considered in conjunction with a request for ETC status, the ITCs
argue that the Commission has ancillary jurisdiction over the
petition for designation of ETC status. See ITCs Brief pp. 5-7.

C. Union Telephone Company

UTC also believes that the Commission has Jjurisdiction
over RCC’s petition. UTC argues that RSA 362:6 states that a
cellular provider is not a “public utility”, but that a carrier
does not have to be a public utility to qualify for ETC

designation pursuant to 47 U.S.C. § 214 (e) (2).
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UTC notes that the purpose of this proceeding is for
the Commission to make the factual and policy determinations as
to whether RCC meets the statutory requirements in Section 214 (1)
and whether designation of RCC as an ETC is in the public
interest. UTC points out that the federal law gives state
commissions the authority to designate ETCs because state
commissions are in the best position to determine whether such
designation is in the public interest.

UTC also states that the Commission’s findings
regarding the public interest can be conditioned on the basis of
certain commitments or actions being undertaken by cellular
providers without necessarily engaging in the exercise of
jurisdiction over the services of such a carrier. UTC argues that
if the carrier declined to meet the conditions of eligibility,
the designation as an ETC could be found not to be in the public
interest, and thus there would be no affirmative regulation as a
public utility. UTC concludes that because RSA 362:6 is not a
bar to the Commission’s exercise of jurisdiction in this case,
the Commission can, and should, take jurisdiction over RCC'’s
petition.

D. Verizon New Hampshire

Verizon argues that the Commission, under state law,
lacks authority to designate RCC as an ETC eligible to receive

USF support. Verizon argues that consistent with the 1996 Act
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and the FCC Rules, the Commission should provide an affirmative
statement that it does not regulate cellular carriers, thereby
allowing RCC to request such designation directly from the FCC.

Verizon states that the federal law which confers
primary responsibility on states to designate ETCs that meet the
eligibility requirements of the 1996 Act was amended in 1997 to
take into account situations where the petitioning carrier was
not subject to the jurisdiction of a state commission. The law
provides that in such a situation, petitions should request the
FCC rather than the state commission to designate a carrier as an
ETC consistent with the applicable law. 47 U.S.C.§ 214 (e) (6).

Verizon argues that RSA 362:6 specifically excludes
from the definition of a public utility any entity that
“provides, purchases or sells cellular mobile radio communication
services. Such services shall not be subject to the jurisdiction
of the public utilities commission pursuant to this title.” RSA
362:6. Verizon states that the Commission has only that
authority delegated to it by the legislature and, in this case,
authority to regulate cellular providers has been specifically
withheld.

Verizon argues that the legislature affirmed its
decision to withhold Commission jurisdiction of cellular in 2001,
when it created standards for affordable telephone service. See

RSA 374:22-p. The statute provides that “subject to RSA 362:6;,
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the commission shall require every provider of intrastate
telephone service to participate in outreach programs designed to
increase the number of low-income telephone customers on the
network through increased participation in any universal service
program approved by the commission and statutorily established by
the legislature.” RSA 374:22-p II. Verizon states that the
exclusion of CMRS providers from outreach requirements
underscores the Commission’s lack of authority over CMRS
providers. Verizon argues that the Commission would consequently
be barred from directing cellular providers to undertake outreach
to benefit low income customers. Verizon further argues that in
any event, the legislature has not established a state universal
service fund, a condition precedent to universal service
implementation, and therefore the Commission has no authority to
implement RSA 374:22-p.

Verizon states that the Commission should issue an
affirmative statement that it lacks jurisdiction to make a
designation of ETC status and permit RCC to apply to the FCC for
such designation. In the alternative, Verizon requests that if
the Commission concludes it has jurisdiction to designate RCC as
an ETC, the Commission should defer taking further action until
the FCC resolves ETC eligibility and USF issues that are

currently pending before the FCC. Verizon Memorandum, pp.7-8.
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E. oca

Like Verizon, the OCA argues that the Commission does
not have jurisdiction over RCC’s petition requesting designation
as an ETC because RCC is a cellular provider, which RSA 362:6
specifically excludes from Commission jurisdiction. The OCA also
argues that while RSA 374:22-p, the state’s universal service
fund program, includes cellular providers, RSA 374:22-p does not
eliminate the exclusion created in RSA 362:6.

OCA notes 47 U.S.C. § 214 (e) (6), which provides that if
a state commission does not have jurisdiction over a carrier
applying for ETC designation, the FCC is the regulatory agency
with authority to make such designation for that carrier. OCA
states in this case the Commission has no jurisdiction over
cellular carriers and the petition by RCC should properly be
brought to the FCC.

F. Staff

Staff argues that the Commission has jurisdiction in
this matter. Staff concurs with the arguments of RCC.
Specifically, Staff agrees that RSA 362:6 prohibits the
Commission from regulating the services of a cellular provider.
However, in this case, Staff points out that RCC requested

designation as an ETC on its own volition and submitted a
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_12_
petition to this Commission as contemplated by the federal. 47
U.S.C.§ 214 (e) (2). 1In Staff’s view, state commissions could

designate an entity not regulated by the Commission as an ETC,
and such designation of ETC status does not constitute a
regulation of service.

Staff states that the legislature, in enacting RSA
374:22-p, the state USF program, clearly contemplated that a
cellular provider would be eligible for designation as a state
USF provider. Staff points out that RSA 374:22-p IV (c) defines
“providers of intrastate telephone services” to include CMRS
providers, thus requiring cellular providers to contribute to the
state USF. RSA 374:22-p IV(a). RSA 374:22-p IV(a) and 374:22-p
IV(b) (3) also require the Commission to implement the state USF
in a manner “consistent with the goals of applicable provisions
of this title and the Federal Telecommunications Act.” Id. Staff
notes that under the federal law, cellular providers pay into the
USF and are eligible for designation as an ETC. Staff argues
that for the state program to operate consistently with the
federal program, the legislature contemplated that cellular
providers, which would be paying into the state USF, would be
eligible for designation as an ETC under the state USF program.
Staff argues that in both cases, the Commission should be the

regulatory authority to make such designation.
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Staff points out that RCC petitioned the Commission in
the first instance because it was willing to submit to the
Commission’s Jjurisdiction for the purpose of being designated as
an ETC. Staff argues that the Commission, in asserting
jurisdiction over RCC, could stipulate with RCC regarding its
conduct as an ETC provider in this state. Staff points out that
if the Commission affirmatively finds that it lacks jurisdiction
in this matter, the FCC could grant RCC’s petition without any
conditions recognizing the characteristics of the market that are
unigque to New Hampshire. Staff argues that accepting
jurisdiction of this matter and proceeding toward a stipulation
imposing conditions on RCC would be in the public interest, and
would permit the Commission to deliberate the request to change
the geographical territory of GST in the same proceeding. Staff
concludes that the Commission has Jjurisdiction in this matter and
should accept RCC’s petition for action.

ITT. COMMISSION ANALYSIS

The question of the Commission’s Jjurisdiction in this
case 1is a question of law. Consequently, while the public policy
arguments advanced by many of the Parties in this case may be
compelling, we do not have a basis in this instance to “take”
jurisdiction over this petition simply because we believe we are
in the best position to determine whether it is in the public

interest of New Hampshire customers to designate an entity as an
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ETC. Jurisdiction must be based on a finding that an enabling
statute or other New Hampshire statutory law delegates to the
Commission the authority to regulate cellular carriers. We find
that we do not have such authority over RCC’s petition for ETC
designation.

The New Hampshire Supreme Court has held that “[t]he
PUC is a creation of the legislature and as such is endowed with
only the powers and authority which are expressly granted or
fairly implied by statute.” Appeal of Public Service Company of
New Hampshire, 122 NH 1062, 1066 (1982). Consequently, the
Commission must look to its statutory authority to determine
whether it has jurisdiction over cellular providers. RSA 362:6
expressly states that it does not. A cellular provider is not a
public utility, and its “services shall not be subject to the
jurisdiction of the public utilities commission pursuant to this
title.” RSA 362:6. We therefore must conclude that the
Commission does not have jurisdiction over any cellular carrier
because the New Hampshire legislature specifically removed
cellular carriers from the jurisdiction of this Commission.

RCC, the ITCs and UTC argue that, notwithstanding RSA
362:6, federal law authorizes the Commission to designate any
provider of telecommunications service as an ETC as long as such
provider meets the requirements of the law. 47 U.S.C. §

214 (e) (6) . They argue that while the Commission cannot regulate
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the services of a cellular provider, it is not prohibited from
designating a cellular provider as an ETC. We disagree.
Designation is posed as not constituting regulation but, in fact,
designation is the equivalent of one of the traditional forms of
regulation, that is, regulation over entry. By accepting RCC’'s
petition, the Commission would be asserting Jjurisdiction over
RCC, albeit in a limited capacity, which is prohibited by RSA
362:6.

RCC argues that the Commission should look beyond the
narrow reading of RSA 362:6 and focus on its interplay with other
New Hampshire laws. RCC states that the legislature, in enacting
the state USF law, provided some authority to the Commission over
cellular providers. RSA 374:22-p,IV(c). RCC asserts that the
inclusion of cellular carriers in the category of eligible state
USF providers, the requirement that such carriers contribute to
any established state USF and the requirement that any state USF
program be consistent with the Telecommunications Act should lead
the Commission to conclude that the legislature intended to give
it “some authority” over cellular providers.

We do not accept this argument. RSA 374:22-p,I1
recognizes the limitations on the Commission by RSA 362:6 by
providing that “[s]ubject to RSA 362:6” the Commission shall
require providers of instate telephone services to participate in

certain outreach programs. Had the legislature decided to remove
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the limitation on the Commission’s jurisdiction when it enacted
RSA 374:22-p in 2001, it could have done so. Instead, the
legislature explicitly acknowledged that the Commission had no
jurisdiction over cellular providers. For that reason, RCC’s
claim that the legislature intended to give the Commission
jurisdiction over cellular providers by requiring a state USF
program to be consistent with the Telecommunications Act (where
cellular providers can be designated as USF providers) is not
persuasive.

The ITCs argue that the Commission has implied
jurisdiction over cellular providers such as RCC, citing Appeal
of PSNH, 130 NH 285, 291 (1988). 1In that case, the disputed
issue was whether the Commission had jurisdiction to grant long
term rates for the purchase by PSNH of power from small power
producers. As noted by the New Hampshire Supreme Court, however,
the facts demonstrated “a rare instance of State and federal
legislative coincidence” where both the Federal and State
legislatures “enacted provisions to diversify electrical power
production through the encouragement of small power producers and
cogenerators.” Id at 287.

The Commission finds no “legislative coincidence”
between the RSA 362:6 and the provisions of Telecommunications
Act (47 U.S.C. § 214(e) (2). 1In fact, Congress contemplated that

a carrier not subject to the jurisdiction of a state commission
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could be eligible for designation as an ETC. In 1997, it amended
the Telecommunication Act to provide that, in such a case, it is
the FCC, not the state commission, that would have jurisdiction
over such designation. 47 U.S.C. 214 (e) (6)"

The ITCs also argue that the Commission should take
jurisdiction because RCC has petitioned to redefine the rural
service area of GST, a public utility subject to the Commission’s
jurisdiction. The ITCs point out that the Commission would have
to respond to the request to redefine GST’'s service area pursuant
to FCC rules (47 C.F.R. §54.207). The ITCs argue that if this
petition goes to the FCC, the FCC will still have to seek the
agreement of the state to redefine GST’s service area. They
state that since redefinition of the service area is dependent on
the designation of RCC as an ETC, the Commission could take
jurisdiction of the designation as ancillary to the take of
service area redefinition.

We share the ITCs’ concern about the petitioned
redefinition of GST’s service area. However, should RCC petition
the FCC for designation as an ETC, the Commission will still have

an opportunity to determine whether the redefinition of GST’s

" As pointed out by Verizon in its memorandum of law, RCC had petitioned the FCC for designation as an ETC after
the Al abama Public Service Commission had determined it had no jurisdiction over RCC. See

in the Matter of Federal State Joint Board on Universal Service; RCC Holdings, Inc. Petition for Designation as an
Eligible Telecommunications Carrier Throughout its Licensed Service Area in the State of Alabama, Memorandum

and Order, CC Docket No. 96-45, 17 FCC Red 23532, 2002 (November 27, 2002).
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service area is in the public interest. See 47 C.F.R. §

54.207(d) (2). Consequently, even if it were possible to take
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jurisdiction that does not exist, we do not have to do so to
assure that redefinition of GST’s service area is consistent with
the public interest.

While we agree with those parties who believe that the
Commission 1s in a better position than the FCC to determine the
eligibility and designation of cellular providers as ETCs in New
Hampshire, it is the state legislature, not this Commission,
which must take steps to authorize those determinations through
an amendment to RSA 362:6.

Based upon the foregoing, it is hereby

ORDERED, that the Commission, based on RSA 362:6, has
no jurisdiction over RCC’s petition to be designated as an ETC in
the State of New Hampshire, and it is

FURTHER ORDERED, that this Order shall constitute an
affirmative statement that this Commission lacks jurisdiction to

designate RCC as an ETC in the State of New Hampshire.



DT 03-128 - 20 -

By order of the Public Utilities Commission of New

Hampshire this fifth day of December, 2003.

Thomas B. Getz Susan S. Geiger Graham J. Morrison
Chairman Commissioner Commissioner

Attested by:

Michelle A. Caraway
Assistant Executive Director
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STATE OF NEW YORK DEPARTMENT OF PUBLIC SERVICE

THREE EMPIRE STATE PLAZA, ALBANY, NY 12223-1350

" www.dps.state.ny.us

PUBLIC SERVICE COMMISSION

PETER McGOWAN
General Counsel

GARRY A. BROWN
Chairman

PATRICIA L. ACAMPORA.

MAUREEN F. HARRIS

ROBERT E. CURRY JR.

- JAMES L. LAROCCA

Commissioners

JACLYN A, BRILLING
Secretary

October 28, 2010

TO WHOM IT MAY CONCERN:
Re: 'Boom‘erang Wireless CMRS Jurisdiction

We have received a letter from Boomerang Wireless, LI.C d/b/a Ready Mobile
(Boomerang Wireless), requesting a statement that the New York State Public Service
Commission does not exercise jurisdiction over CMRS providers for the purpose of making
determinations regarding Eligible Telecommunications Carrier designations under section 214
(e)(6) of 47 U.S.C. In response to this request, please be advised that section 5 (6)(a) of the New
York State Public Service Law provides that:

Application of the provisions of this chapter to cellular
telephone services is suspended unless the ¢commission,
no sooner than one year after the effective date of this
subdivision, makes a determination, after notice and

~ hearing, that suspension of the application of provisions
of this chapter shall cease to the extent found necessary
to protect the public interest.

_ ‘The New York State Public Service Commission has not made a determination as of this
date that regulation should be reinstituted under section 5 (6)(a) of the Public Service Law.
Consequently, based on the representation by Boomerang Wireless that it provides wireless
service in New York over its own facilities and Sprint’s network, the company would not be
subject to New York State Public Service Commission jurisdiction for the purpose of making an
Eligible Telecommunications Carrier designation.
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-100, SUB 133c
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Designation of Carriers Eligible for Universal )
Carrier Support ) ORDER GRANTING PETITION

BY THE COMMISSION: On August 22, 2003, North Carolina RSAS3 Cellular
Telephone Company, d/bja Carolina West (Carolina West), a commercial mobile radio
service (CMRS) provider, filed a Petition seeking an affirmative declaratory ruling that the
Commission lacks jurisdiction to designate CMRS carrier eligible telecommunications
carrier (ETC) status for the purposes of receiving federal universal service support.

In support of its Petition, Carolina West stated that it was a CMRS provider
authorized by the Federal Communications Commission (FCC) to provide cellular mobile
radio telephone service in North Carolina, and that the FCC had clearly recognized that
CMRS carriers such as Carolina West may be designated as ETCs. ETC status is
necessary for a provider to be eligible to receive universal service support. Section
214(e)(6) of the Telecommunications Act provides that if a state commission determines
that it lacks jurisdiction over a class of carriers, the FCC is charged with making the ETC
determination. The FCC has stated that, in order for the FCC to consider requests
pursuant to this provision, a carrier must provide an “affirmative statement” from the state
commission or court of competent jurisdiction that the state lacks jurisdiction to perform the
designation. To date, several state commissions have declined to exercise such
jurisdiction.

North Carolina has excluded CMRS form the definition of “public utility.” See, G.S.
62-3(23)j. Pursuant to this, the Commission issued its Order Concerning Deregulation of
Wireless Providers in Docket Nos. P-100, Sub 114 and Sub 124 on August 28, 1995,
concluding that the Commission no longer has jurisdiction over cellular services.
Accordingly, Carolina West has now requested the Commission to issue an Order stating
that it does not have jurisdiction to designate CMRS carriers ETC status for the purposes
of receiving federal universal service support.

WHEREUPON, the Commission reaches the following
CONCLUSIONS

After careful consideration, the Commission concludes that it should grant Carolina
West's Petition and issue an Order stating that it lacks jurisdiction to designate ETC status



for CMRS carriers. As noted above, in its August 28, 1995, Order in Docket Nos. P-100,
Sub 114 and Sub 124, the Commission observed that G.S. 62-3(23)j, enacted on
July 29, 1995, has removed cellular services, radio common carriers, personal
communications services, and other services then or in the future constituting a mobile
radio communications service from the Commission’s jurisdiction. 47 USC 3(41) defines a
“state commission” as a body which “has regulatory jurisdiction with respect to the
intrastate operation of carriers.” Pursuant to 47 USC 214(e)(6), if a state commission
determines that it lacks jurisdiction over a class of carriers, the FCC must determine which
carriers in that class may be designated as ETCs. Given these circumstances, it follows
that the Commission lacks jurisdiction over CMRS services and the appropriate venue for
the designation of ETC status for such services is with the FCC. Accord., Order Granting
Petition, ALLTEL Communications, Inc., June 24, 2003.

IT IS, THEREFORE, SO ORDERED.
ISSUED BY ORDER OF THE COMMISSION.
This the 28th day of August, 2003.
NORTH CAROLINA UTILITIES COMMISSION
W aliicin Severson

Patricia Swenson, Deputy Clerk

pb082503.01
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TENNESSEE REGULATORY AUTHORITY

460 James Robertson Parkway
Nashville, Tennessee 37243-0505

November 3, 2010

Ms. Jacqueline Hankins, Esq.
Helein & Marashlian, LLC

The CommlIaw Group

1420 Spring Hill Road, Suite 205
McLean, VA 22102

RE:  Request for Letter Clarifying Jurisdiction over Wireless ETC Petitions

_Dear Ms. Hankins:

Thank you for your letter sent to Mr. David Foster, Utilities Division Chief, dated October
25, 2010, inquiring about the Tennessee Regulatory Authority’s (“Authority”) jurisdiction
to designate a wireless telecommunications carrier, such as Boomerang Wireless, L1.C
d/b/a Ready Mobile (f/k/a Boomerang Wireless, Inc., for Eligible Telecommunications
Carrier (“ETC”) certification in Tennessee. Your letter has been forwarded to me for
review and response.

As your letter correctly indicates, the Authority does not assert that its state-delegated
authority extends to wireless service providers. As a result, wireless carriers that seek
ETC certification to provide such services in Tennessee are advised to file such requests
with the Federal Communications Commission in accordance with 47 US.CA. §
214(&?(6). The enclosed Order Refusing Issuance of Declaratory Ruling, issued on August 2,
2010, provides detailed analysts of the Authority's wireless jurisdiction.

In Docket No. 02-01245, the Authority acknowledged the FCC’s authority to perform ETC
designations for carriers not subject to its jurisdiction, and announced that its Order of
April 11, 2003 would serve as an affirmative statement that it lacks jurisdiction to
designate ETC certification to wireless carriers.” For your convenience, [ have enclosed a
copy of the Authority’s order in that docket. In addition, you may access these and other

' In re Petition for Declaratory Ruling and Nunc Pro Tunc Designation of Nexus Communications as an Eligible
Telecommunications Carrier to Offer Wireless Service in Tennessee, Docket No. 10-00083, Order Refusing Issuance of
Declaratory Ruling { August 2, 2010). )

? In re Application of Advantage Cellular Systems, Inc. to be Designated as an Eligible Telecommunications Carrier, Docket
No. 02-01245, Order (April 11, 2003).
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Authority dockets, including all public filings and orders, online via the Tennessee
Regulatory Authority’s website located at http://www.state.tn.us/tra/.

I trust that you will find the information provided above to be of assistance and appreciate
the opportunity to serve you. In the event you have additional questions or concerns,
please feel free to contact me.

Sincerely,

.eHyC hman Grams j

Assistant General Counsel

cc: David Foster, Utilities Division Chief




BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
April 11,2003
IN RE: )
)
APPLICATION OF ADVANTAGE CELLULAR ) DOCKET NO.
SYSTEMS, INC. TO BE DESIGNATED AS AN ) 02-01245
ELIGIBLE TELECOMMUNICATIONS CARRIER ) '

ORDER

This matter came before Chairman Sara Kyle, -Diréctof Deborah Taylor Tate and Director Pat
Miller of the Tennessee Regulatory Authorits.r, (the “Authbrity”), the voting panel assigned in this
docket, at the regularly scheduled Authority Cdnference held on January 27, 2003, for consideration
of the Application of Advantage Cellular Systems, Inc, To Be DeSignated As An Eligible |
Telecommunications Carrier (“4pj)lication”) filed on November 21, 2002.

Background _ .

Advantage Cellular Systems, Inc, (“Advanxage’;) is a commercial niobile' radio .service
provider (“CMRS™) secking designation as an Eligible Telecommunications Carrier (“ETC”) by the
Authority pursuant to 47 U.S.C. 8§ 214 and 254. I its Application, Advantage asserts that it seeks
ETC status for the entire study area of Dekalb Telephone Coopératixie, Iné., a rural f:qoperative
telephone company. Advantage maintains that it meets all the necessary requirements for ETC status
and thérefore is eligible to receive universal service support throughout its service area.

The January 27, 2003 Authority Conference |

During the regularly sche:luled Authority Conference on January 27, 72-003, the panéi of

Directors assigned to this docket deliberated Advantage’s Application. Of foremost consideration

was the issue of the Authority’s jurisdiction. The panel unanimously found that the Authority lacked




Jurisdiction over Advantage for ETC designation purposes.'
This conclusion was implicitly premised on Tenn. Code Ann. § 65-4-104, which provides
that:
The Authority has general supervisory and regulatory power,
jurisdiction and control over all public utilities and also over their
property, property rights, facilities, and franchises, so far as may be
necessary for the purpose of carrying out the provisions of this
chapter,
For purposes of Tenn. Code Ann. § 65 -4-104, the definition of public utilities speciﬁca]ly excludes,
with certain exceptions not relevant to this case, “[alny individual, partnership, copartnership,
association, corporation or joint stock company offering domestic public cellular radio telephone
service authorized by the federal communications commission.”
The Authority’s lack of jurisdiction over CMRS providers implicates 47 U.8.C. § 214(e),
which addresses the provision of universal service. Where common carriers. seeking universal

service support are not subject fo a state regulatory commission’s jurisdiction, 47 U.S.C. § 214(e)(6)

authorizes the Federal Communications Commission (“FCC”) to perform the ETC designation.?

! This finding is not inconsistent with the Authority’s decision in In re: Universal Service Generic Contested Case, Docket
97-00888, Interim Order on Phase I of Universal Service, pp. 53-57 (May 20,'1998), in which the Authority required
infrastate telecommunications carriers to contribute to the intrastate-Universal Service Fund including telecommunications
carriers not subject to authority of the TRA. The decision in Docket No. 97-00888 was based primarily on 47 U.8.C. §
254(f) which anthorizes states to adopt regulations not inconsistent with the Federal Communications Commission’s rules
on Universal Service and specifically requires .every telecommunications carrier that provides intrastate
telecommunications services to contribute to the preservation and advancement of universal service in that state. - The
Interim Order was issued prior to the effective date of 47 U.B.C. § 214(eX5). ’ ’

247 US.C. §214(e)(6) states:

(6) Common catriers not subject to state commission Jjurisdiction

In the case of a common carrier providing telephone exchange service and exchange access that is
not subject to the jurisdiction of a State commission, the Commission shall upon request designate
such a common carrier that meets the requirements of paragraph (1) as an cligible
telecommunications carrier for a service area designated by the Commission consistent with
applicable Federal and Siate law. Upon request and consistent with the public interest,
convenience and - necessity, the Commission may, with respect to an area served by a rural
telephone company, and shall, in the case of all other areas, designate more than one common
carrier as an eligible telecommunications carrier for a service area designated under this
paragraph, so long as each additional requesting carrier meets the requirements of paragraph (1).
Before designating an additional eligible telecommunications carrier for an area served by a rural
telephone company, the Commission shall find that the designation is in the public interest.




As a matter of “state-federal comity,” the FCC requires that carriers seeking ETC designation
“first consult with the state commission to give the state commission an opportunity to interpret state

"> Most carriers that are not subject to a state regulatory commission’s jurisdiction seeking ETC

law
designation must provide the FCC “with an affirmative statement from a court of competent
Jurisdiction or the state commission that it lacks jurisdiction to perfoxml the designation.”

The panel noted that the FCC ls the appropriate forum for Advantage to pursue ETC status
pursuant to 47 US.C. § 214(e)(6). This Order shall serve as the above mentioned aﬁ'_irmative
statement required by the FCC,

IT i3 THEREFORE ORDERED THAT: -
The Application of Advantage Cellular Systems, Inc. To Be De;ignated As An Eligible

Telecommunications Carrier is dismissed for lack of subj ect matter jurisdiction.

v/

~ Sara Kyle, Chairman

Qs L

Deborah Taylor Tate. Dkdtor '

Yox

Pat Miller, Direcior

3 In the Matter of Federal-State Joint Bd. on Universal Service, CC Docket No, 96-45, Twelfth Report and Order,

Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, 15 F.C.C.R. 12208, 12264, 1113
June 30, 2000). : : o

g See id. (The “affirmative statement of the state commission may consist of any duly authorized letter, comment, or

State comrnission order indicating that it lacks jurisdictionto perform designations over a particular carrier.”)




BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE
August 2, 2010
IN RE:

DOCKET NO.
10-00083

PETITION FOR DECLARATORY RULING
AND NUNC PRO TUNC DESIGNATION OF
NEXUS COMMUNICATIONS AS AN ELIGIBLE
TELECOMMUNICATIONS CARRIER TO
OFFER WIRELESS SERVICE IN TENNESSEE

St o N gt et vt gt

ORDER REFUSING ISSUANCE OF DECLARATORY RULING

This matier came before Chairman Sara Kyle, Director Kenneth C. Hill and Director
Mary W. Freeman of the Tenneésee Regulatory Authority (“Authority” or “TRA”), the voting
panel assigned to this docket, af a regularly scheduled Authority Conference held on May 24,
2010, for consideration of the Petition for Declaratory Ruling and Nunc Pro Tunc Designation
of Nexus Communications as an Eligible Telecommunications Carrier to Offer Wireless Service
in Tennessee {“Petition”) filed by Nexus Communications, Inc, (*Nexus”) on Ai)til 28, 2010,
BACKGROUND & PROCEDURAL HISTORY

On October 18, 2007, Nexus filed with the Authority an application for a Certificate of
Public Convenience andrNecessit_y (“CCN”) to provide éompeting facilities-based and resold
local telecommunications services in Tennessee.! In its application, among other things, Nexus

stated that it would be providing service through an interconnection/resale agreement with

V' See In re: Application of Nexus Communications, Inc. for a CCN to Provide Competing Local Excharge and
Interexchange Telecommunications Services in Tennessee, Docket No. 0700241, Applicqzion of Nexus
Communications, Inc. for Authority to Provide Competing Local Exchange & Interexchange Service (October 18,
2007).




BellSouth Telecommunications, Inc. d/b/a AT&T Tennessee (“AT&T Tennessee™) and had no
plans to install facilities.? Nexus further agreed to adhere to all Authority policies, rules, and
orders and to submit wireline activity reports as required.’ The application, however, makes no
mention of Nexus providing wireless service in Tennessee. In an Order dated January 8, 2008,
the TRA granted Nexus® application for a CCN, authorizing Nexus to provide competing
facilities-based and resold local telecommunications services in Tennessee as described in its
application.*

On July 11, 2008, Nexus filed an application for designation as an eligible
telecommunications carrier (“ETC”) with the Authority in Docket No. 08-00119.° In its ETC
application, Nexus stated that it was applying for designation in the service territory of AT&T
Tennessee and provided a list of the wire centers for which it requested ETC status.® In addition,
Nexus stated that it was seeking designation only for low-income su‘pport7 and affirmed that it
satisfied all statutory requirements for desig.;na.tion.8 Consistent with its CCN application, Nexus’
ETC application also omitted any mention that Nexus provided wireless service or that it.

intended to provide wireless service as an ETC.

2 1d atland7.
? Jd. at 11 and 13. _
* See In re: Application of Nexus Communications, Inc. for a CCN to Provide Competing Local Exchange and
Interexchange Telecommunications Services in Tennessee, Docket No. 07-00241, Initial Order Granting Certificate
of Public Convenience and Necessity (Fanuary 8§, 2008).
> See In re: Application of Nexus Communications, Inc. for Designation as an Eligible Telecommunications Carrier,
Pocket No. 08-00119, Application for Designation as an Eligible Telecommunications Carrier (July 11, 2008),

Id. ,
7 Lifeline and Link Up are two components of the Low Income Program of the Universal Service Fund. The Fund,
administered by the Universal Service Administration Company (“USAC”), is designed to ensure that guality
telecommunications services are avajlable to low-income custorners at just, reasonable and affordable rates. Lifeline
support lowers the monthly charge of basic telephone service for eligible consumers. Link Up support reduces the -
cost of initiating new telephone service. The Federal Communications Commission’s rules concerning Lifeline and
Link Up are codified at 47 C.E.R. § 54.400-417. See, Assessment of Payments Made Under the Universal Service
Fund's Low Income Program, 2008 WL 5205212 (2008).
8 See In re: Application of Nexus Communications, Inc. for Designation as an Eligible Telecommunications Carrier,
Docket No. 08-001 19, Application for Designation as an Eligible Telecommunications Carrier (July 11, 2008).
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Thereafier, the Authority conducted a review of Nexus’ qualifications in accordance with
the information provided by Nexus in its ETC application, On October 27, 2008, finding the
statutory requirements satisfied, the TRA granted Nexus’ ETC application and, based fhereon,
issued an Order designating Nexus as an ETC in the Tennessee service area footprint of AT&T
Tennessee.” As designated by a state commission, like the TRA, Nexus’ ETC designation
enablés it to receive federal low-income universal service support funding in accordance with,
and subject to, the authority of the state commission to grant such designation under both state
and federal law.'®

Subsequently, on March 23, 2009, Nexus filed a petition requesting that the TRA amend

’!l 1 Nexus'l

its ETC Order to describe Nexus’ services in Tennessee as “wireline and wireless,
request for modification of the ETC Order revealed for the first time that Nexus serves its
customers using both wireline and wireless technologies. On June 7, 2009, the TRA declined to
amend the language of the ETC Order as Nexus requested and instead amended its ETC Order to
deﬁqitively state that Nexus had ETC designation for “wireline local exchange services.”'?

On November 25, 2009, Steven Fenker, President of Nexus, filed a letter in Docket No.
08-00119 indicating that, based on the TRA’s orders, Nexus applied for and was assigned two

Study Area Codes enabling it to receive federal universal service low-income funding for the

* See In re: Application of Nexus Communications, Inc. for Designation as an Eligible Telecommunications
Carrier, Docket No. 08-00119, Qrder Designating Nexus Communications, Inc. as an Elzgzble Telecommunications
Carrier (“ETC Order”) (October 27, 2008).

o 1247 US.C.A. §§ 254(c) and §214(e)(2) and (6)

! See In re: Application of Nexus Communications, Inc. for Designation as an Eligible Telecommunications -
Carrier, Docket No. 08-00119, Petition of Nexus Communications, Inc. for Clarification of Final Order ("Fetition
for Clarification”) {(March 23, 2009).

12 See In re: Application of Nexus Communications, Inc. for Designation as an Eligible Telecommunications
Carrier, Docket No. 08-00119, Order Granting Petition for Clavification and Issuance of Amended Order, p. 2, and
attached thereto, Amended Order Designating Nexus Communications, Inc. as an Eligible Telecommunications
Carrier (“Amended ETC Order™), p. 3 § 3 (June 7, 2009). :
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provision of Lifeline service using both wireline and wireless technologies.”” In his letter, Mr.
Fenker asserted that such action was consistent with Nexus® intcrpretation of Federal
Communications Commission (“FCC”) Rule 54.201(h), which directs state commissions to
designate ETC status to qualified carriers regardless of the technology used to provide service.
Moreover, Nexus contended that FCC rule § 54.201¢h) broadly authorizes a state-designated
ETC to provide service to, and receive federal universal service support funding for, low-income
customers using any technology the carrier wishes to offer.'* In addition, Mr, Fenker stated that
Nexus, as a “certified carrier,” is subject to TRA enforcement of Lifeli_ne. and Link Up
regulations as to both wireline and wireless service. Yet, Nexus also stated that it “voluntarily
submits” to the TRA’s jurisdiction and would comply with TRA rulings eﬁforcing state and
federal Lifeline and Link Up regulations “irrespective of the technology Nexus uses to provide
service.”’"®
THE PETITION

| Subseqguent to its notification from USAC that certain universal service support payﬁlents
made to Nexus for wireless ETC service were not authorized,l6 Nexus filed on April 28, 2010, a
Petition urging the Authority to declare that the TRA has jurisdiction uﬁder federal and state law
to designate Nexus as a wireless ETC, and further, to declare nunc pro tunc that Nexus® ETC
designation includes authority to provide -a wireless low-income offering, i.e., Lifeline and/or

Link Up service, in Tennessee.'” In its Petition, Nexus acknowledges that neither the initial ETC

13 See In re: Application of Nexus Communications, Inc. for Designation as an Eligible Telecommunications
Carrier, Docket No. 08-00119, Letter from Steven Fenker, President, Nexus Communications, Inc. (November 25,
2009).

i4 I d.

I5

16 As referenced in the Petition, p. 4 9 13, a letter dated April 16, 2010, from USAC indicated that because Nexus
did not appear to be authorized or designated by the TRA to provide wireless ETC service, disbursement of
subsidies to Nexus for wireless low-income program subscribers would be discontinued and further, USAC might
seek reimbursement from Nexus of monies previously paid to it for such unauthorized services.

Y7 Petition for Declaratory Ruling and Nunc Pro Tunc Designation of Nexus Communications as an Eligible
Telecommunications Carrier to Offer Wireless Service in Tennessee (“Petition”) (April 28, 2010).
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Order nor the Amended ETC Order mentioned or specifically granted authority to Nexus to
provide wireless ETC services.'® Despite this admission, Nexus reiterates its earlier contentions
that based on the TRA’s orders designating Nexus as an ETC and Nexus’ interpretation of FCC
Rules, specifically 47 C.F.R. § 54.201(h), it is justified in applying for and obtaining two Study
Area Codes to provide federally-subsidized service to low-income customers using wireline'’
and wireless technologies.?’

In its Petition, Nexus furthe_r asserts that the Authority is empowered to authorize Nexus
to provide federally subsidized low-income wireless service not only under federal law, but also
under state law.*! At paragraph 17, Nexus proffers its interpretation of Tenn, Code Ann. § 65-4-
101(6)(F) concerning the limits of regulation upon providers of “doméstic public cellular radio
telephone service,” commonly known as commercial mobile radio service (“CMRS”) or wireless
telephone service, and the statute’s classification of providers of such services as “nonutilities.”
According to Nexus, Tenn. Code Ann. § 65-4-101(6)(F) does not preclude but, instead,
preserves, the exercise of TRA jurisdiction over the wireless service of a certificated carrier that
is subject to regulation under Chapter 5 of Title 65.2

Nexus asserts that Tenn. Code Ann. § 65-4-101(6)(F) distinguishes between a CMRS
provider that exclusively offers wireless service in competition with another CMRS provider ar_ad

a CMRS provider that is classified as a public utility due to also furnishing services regulated by

18 petition, pp. 2-3, 712 and 7 (April 28, 2010). :

19 petition, p. 3, 7] 8-9 and footnote 2 (April 28, 2010) (“Nexus applied for a wireline code on July 24, 2009, and
received it two days later on July 31, 2009.”); see also, Affidavit of Steven Fenker attached to Petition, Y 16
(April 28, 2010) (“On July 29, 2009 Nexus submifted to USAC a Study Area Code (“SAC Code”) request form for
technology type ‘wireline.” USAC after only a two day review of the Original Order issued Nexus a separate
“wireline’ SAC Code on July 31, 2009.7).

2 petition, p. 3 (April 28, 2010) (“Two months later, on August 21, 2009, USAC issued Nexus a wireless code for
. Tennessee.”); see also, Affidavit of Steven Fenker attached to Petition, Y 15 (April 28, 2010) (“USAC after a two
oonth review of the application and an amalysis of both Orders, finally issued Nexus a separate “wireless” SAC
Code on August 21, 2009.”).

2 Petition, p. 5,14 16-17.

2 petition, pp. 5-6, Y 17(a-g).




the TRA. Further, Nexus contends that because it is subject td TRA jurisdiction for its
wireline/landline services, it is lii(ewise subject to TRA regulation as a CMRS provider for its
wireless service, at least insofar as concerns designation of ETC.%

On May 11, 2010, Nexus filed an Amendment to Pefition supplementing its interpretation
of the statutory provision at issue and inserting an additional argument in support of its assertion
that the TRA’s jurisdiction currently includes wireless telephone service. ‘In its Amendment to
Petition, Nexus asserts that the language of Tenn. Code Ann. § 65-4-101(6)(F) acts to deregulate
only certain entities that provide wireless service, and not the service itself** To illustrate its
point, Nexus offers its comparative analysis of the language of the subject statute with language
found in Tenn. Code Ann. § 65-5-203 (2006), which prohibits the exercisé of TRA jurisdiction
over broadband services. Based on its comparison of the statutes, Nexus contends that the
regulatory exemption found in Tenn. Code Ann. § 65-4-101(6)(F) is not for uniform application.
Rather, Nexus surmises that had the iegislature intended to exempt wireless service from the
TRA'’s jurisdiction, it could have done so usinglthe language of the later-enacted bréadband
statute.® In other words, because Tenn. Code Ann. § 65-4-101(6)(F)*® does not utilize language
identical to the 2006 broadband statute, this somehow evidences an intent to provide, and not to
remove, TRA jurisdiétion for particular entities only, i.e., that providers of wireless service that
also offer a service that the TRA has jurisdiction to regulate, should be subject to TRA regulation
for services that it provides that the TRA would not otherwise have jurisdiction.

Finally, Nexus contends that because it purports to supply landline telephone service and

does not exclusively provide wireless telephone setvices and, thus, “is not one of those entities”

B Petition, p. 6,4 17(d-£).

* Amendment to Petition (May 11, 2010). -

BHd

2% Tenn, Code Amn. § 65-4-101(6)(F) was enacted prior to 1995, while the Tennessee Public Service Commission
{(*TPSC”) was still in existence. In 1995, the 99% General Assembly abolished the TPSC and thereafter created the
TRA in its stead to effectively govern and regulate public utilities in the state of Tennessee.
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to which, under its interpretation of the statute, the regulatory exemption applies.®’ That is,
because the TRA has jurisdiction over Nexus’ landline service, it follows that the TRA also has
jurisdiction and authority over Nexus® wireless service - but only to the extent necessary to
designate it eligible to receive federal subsidies for wireless service to qualified low-income
consumers. In short, Nexus claims that as a certificated competing local exchange carrier
(“CLEC”), and thercfore a public utility subject to TRA jurisdiction, it is and remains a public
utility, if not for all of its services, then at least for the limited purpose of receiving wireless ETC
designation.

FINDINGS AND CONCLUSIONS

In this docket, Nexus asks the TRA to declare that it has jurisdiction under federal and
state law to designate Nexus as a wireless ETC provider, and further, to declare nunc pro tunc
that the ETC designation for wireline services granted to Nexus by the TRA on October 27,
2008, included authority to provide wireless Lifeline and Link Up services in Tennessee,
thereby, making Nexus eligible as of that date to reccive federal universal support funding for
provisién of wireless services.

To pres&ve and advance universal telecommunications service, the United States
Congress ‘has made federal funding, or subsidies, available to telecommunications carriers that
meet certain minimum requirements.”® The Authority agrees with Nexus insofar as that, under
federal law, state commissions, such as the TRA, hold relatively broad power to designate as
ETCs telecommunications carriers that meet those requirements, thereby enabling such carriers
to receive federal universal service subsidies.”” In addition, under 47 C.F.R. § 54.201(h), a state

commission that determines that a carrier has satisfied the prerequisites for ETC designation is

7T
B 47U8.CA. § 254(e).
P47US.CA. § 214(e)(2).




not restricted from granting, nor permitted to deny, ETC designation due to such carrier’s chosen
method of distributing service.”® The TRA further recognizes that when a carrier seeking ETC
designation is not subject to the jurisdiction of a state commission, whether due to the nature or
geographical location of its service, federal law directs that the FCC perform the clesig,nation.?’l

Notwithstanding the potential authority that the TRA may have under federal law,
ultimately, the TRA is a legislatively created body of the state and empoweted only to exercise
the jurisdiction, power, and authority delegated to it by the Tennessee General Assembly.? In
BellSouth Advertising & Publishing Corp. v. TRA, the Supreme Court of Tennessee stated, “In
defining the authority of the TRA, this Court has held_that ‘[alny authority exercised by the TRA
must be the result of an express grant of authority by statute or arise by necessary implication
from the expressed statutory grant of power.” The General Assembly has charged the TRA
with “general supervisory and regulatory power, jurisdiction and control over all public utilities”
within Tennessee.”*

While “public utility” is defined broadly within Tenn. Code Ann. § 65-4-101, the General
Assembly has expressly excluded “nonutilities” from the TRA’S jurisdiction.” “Nonutilities”
has been defined to include any entity “offering domestic public ceflular radio telephone service”
(i.e., CMRS and wireless service providers):*®

(6) . . “Public utility” as defined in this section shall not be construed to include
the following nonutilities: '

(F) Any individual, partnership, copartnership, association, corporation or joint
stock company offering domestic public cellular radio telephone service
authorized by the federal communications commission , . . 7

- ® 47 C.ER. § 54.201(h).
47 U.S.CA. § 214(e)(6). -
2 BellSouth Advertising & Publishing Corp. v. Tennessee Regulatory Auth., 79 8.W.3d 506, 512 (Tenn. 2002);
g;ennessee Pub. Serv. Comm'n v. Southern Ry, Co., 554 5.W.2d 612, 613 (Tenn. 1977).
Id.
M Tenn, Code Ann. § 65-4-104 (emphasis added).
35 Tenn, Code Ann. § 65-4-101(6).
36 Tenn, Code Ann. § 65-4-101(6)(F). _
3 Tenn. Code Ann. § 65-4-101(6)(F) (emphasis added),




In addition, the statute provides a regulatory excéption to the complete removal of regulatory
“authority over such providers so long as competition is restricted to one CMRS provider in the
same cellular geographical area. Even then, the TRA has limited jurisdiction to review only the
customer rates of such providers:

... until at least two {2) entities, each independent of the other, are authorized by

the federal communications commission to offer domestic public cellular radio
telephone service in the same cellular geographic area within the state, the
customer rates only of a company offering domestic public cellular radio
telephone service shall be subject to review by the Tennessee Regulatory
Authority pursuant to §§ 65-5-101 — 65-5-104, , %

The TRA’s delegated authority over wireless service providers is limited to rates, conditioned on
and extending only until the FCC has authorized two wireless providers to offer service in the
same cellular geographical area of the state, Expressly set out within the statutory provision
itself is the triggering event that rescinds the TRA’s limited grant of jurisdicﬁon over wireless
providers:
.. .Upon existence in a cellular geographical area of the conditions set forth in the
preceding sentence, domestic public cellular radio telephone service in such area
[where the FCC has authorized two providers], for all purposes, shall
automatically cease o be treated as a public wtility. . . . The [TRA’s] authority
... 18 expressly limited [to the absence of two authorized providers] and the
authority shall have no authority over resellers of domestic public cellular radio
telephone service. . . . This subdivision (6)(F) does not affect, modify or lessen
the regulatory authority’s authority over 9pul::lic: utilities that are subject to
regulation pursuant to chapter 5 of this title.3
The TRA has long recognized the plain language of Tenn. Code Ann. § 65-4-101(6)(F)

limits, and removes, the TRA’s authority over wireless service providers. Thus, the TRA has

conéistently acknowledged its lack of state-delegated authority over CMRS providers in both the




broad sense™ and specifically as to ETC designation.”! As set forth extensively above, Nexus
sought a rufing on the issue of wireless ETC designation previously when it filed its Petition Jfor
Clarification with the Authority in bocket No. 08-00119.* Consistent with its previous rulings
on matters involving wireless service, the Authority finds that it does not have jurisdiction over
wireless providers based on the express definition of “nonutilities” found in Tenn. Code Ann. §
65-4-101(6)(F), and therefore, specifically does not have subject matter jurisdiction over the
precisé issue upon which the Company seeks a declaratory ruling,

Tenn. Code Ann. § 4-5-223* provides that a state agency, upon petition for a declaratory
order, must either convene a contested case hearing and issue a declaratory order or refuse to
issue a d_eclaratory order within sixty days of receipt of the petition. In the case of Hughley v.

State, the Tennessee Supreme Court found that the lack of a contested case hearing on the

# See In re: Sprint Communications Company, L.P., Docket No. 96-01411, Final Order of Arbitration Awards
(March 26, 1997), PUR Slip Copy, 1997 WL 233027 *5 (during an Arbitration Conference held on March 26, 1997,
the Authority acknowledged its lack of jurisdictional authority to regulate cellular wireless providers when, in ruling
on a dispute between Sprint and BellSouth conceming the placement of combined traffic types (local, toll, and
wireless) on the same trunk groups, and despite ultimately voting two to one on the specific issue, the Authority
?lanel members all agreed that the Authority lacked jurisdiction over wireless.)

See In re: Application of Advantage Cellular Systems, Inc. to be Designated as an Eligible Telecommunications
Carrier, Docket No, 02-01245, Order (April 11, 2003) (dismissing the application of Advantage Cellular Systems,
Tnc. for designation as an ETC because, as Advantage Cellular was a CMRS provider, the TRA lacked subject
matter jurisdiction because the definition of public utilities under Tenn. Code Ann. § 65-4-101 specifically excludes
CMRS providers. In addition the panel noted that under 47 U.S.C.A. § 214(e)(6), the FCC is anthorized to perform
ETC designations for carriers that are not subject to TRA jurisdiction and that its Order serves as an affirmative
statement that it lacks jurisdiction to perform the ETC designation as to CMRS carriers.) ‘

42 See In re: Application of Nexus Communications, Inc. for Designation as an Eligible Telecommunications
Carrier, Docket No. 08-00119, Petition of Nexus Communications, Inc. for Clarification of Final Order (March 23,
2009). ‘
3 Tenn, Code Ann. § 4-5-223(a) provides:
(a) Any affected person may petition an agency for a declaratory order as to the validity or
applicability of a statute, rule, or order within the primary jurisdiction of the agency. The agency
shall:
(1) Convene a contested case hearing pursuant to the provisions of this chapter and issue a
declaratory order, which shall be subject to review in the chancery conrt of Davidson County,
unless otherwise specifically provided by statute, in the manner provided for the review of
decisions in contested cases; or ' : :
(2) Refuse to issue a declaratory order, in which event the person petitioning the agency for a
declaratory order may apply for a declaratory judgment as provided in § 4-5-225.
Tenn. Code Anini. § 4-5-223(c) states, “[i]f an agency has not set 8 petition for declaratory order for a contested case
hearing within sixty (60) days after receipt of the petition, the agency shall be deemed to have denied the petition
and to have refused to issue a declaratory order.” :
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petition constitutes refusal to issue a declaratory order under Tenn. Code Ann. § 4-5-223(a)(2),
even when the agency provides a decision with reasons that may go to the merits of the
petition.** Accordiﬁgly, for the above stated reasons, the panel voted unanimously to refuse to
issue a declaratory order pursuant to Tenn. Code Ann. § 4-5-223(a)(2).
IT IS THEREFORE ORDERED THAT:

In accordance with Tenn. Code Ann. § 4-5-223(a)(2), the Temnessee Regulatory
Authority refuses to issue a declaratory order on the Petition for Declaratory Ruling and Nunc
Pro Tunc Designation of Nexus Communications as an Eligible Telecommunications Carrier to

Offer Wireless Service in Tennessee filed by Nexus Communications, Inc.

Deent 75 Blé

Sara Kyle, Chairman '

eth C. Hill, Director

DD Foors

Mary W, F@ man, Director

 Hughley v. State, 208 $.W.3d 388 (Tenn. 2006) (holding that a letter of denial from the Department of Correction,
issued without a hearing in response to a petition for declaratory order, is not equivalent to a “final order” in a
contested cage proceeding cven when such response is issued after research and analysis of petitioner’s grounds for
seeking same and purports to deny petitioner’s claims on the merits, and accordingly, the sixty-day statute of
limitations established in Tenn. Code Ann. § 4-5-322(b)(1) is not applicable.).
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WILLIAM IRBY P.O. BOX 1197
DIRECTOR RICHMOND, VA
23218-1197
STEVEN C. BRADLEY = izt
DEPUTY DIRECTOR TELEPHONE: (804) 371-942(
FAX: (804) 371-9069
KATHLEEN A. CUMMINGS STATE CORPORATION COMMISSION

DEP

UTY DIRECTOR DIVISION OF COMMUNICATIONS

November 17, 2010

Ms. Jacqueline Hankins

Helein & Marashlian, LLC

The CommLaw Group

1420 Spring Hill Road, Suite 205
McLean, Virginia 22102

Dear Ms. Hankins:

This is in response to your October 25, 2010 letter to me on behalf of Boomerang
Wireless LLC, d/b/a Ready Mobile (“Boomerang™) requesting clarification of the Virginia State
Corporation Commission’s (“Commission”) jurisdiction over the designation of wireless Eligible
Telecommunications Carriers (“ETC”) in Virginia.

Only one wireless carrier, Virginia Cellular LLC, has sought designation as an ETC in
Virginia. In that instance (Case No. PUC010263), by order dated April 9, 2002, the Commission
determined, pursuant to Section 214 (e) (6) of the Telecommunications Act of 1996, that
Virginia Cellular LLC should apply to the Federal Communications Commission for ETC
designation because it had not asserted jurisdiction over CMRS carriers. A copy of this order is

enclosed.
Very truly yours,
William Irby
Wliet)
Enclosure

TYLER BUILDING, 1300 EAST MAIN STREET, RICHMOND, VA 23218-3630 « hitp://www.sc¢.virginia.gov » TDD/VOICE: (804) 371-9206




COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION
AT RICHMOND, APRIL 9, 2002
COMMONWEALTH OF VIRGINIA, ex @.}
At the relation of the
STATE CORPORATION COMMISSION CASE NO. PUC970135
Ex Parte, in re: Implementation "
of Requirements of § 214{e) of the '
Telecommunications Act of 1996
IN RE:
APPLICATION OF VIRGINIA CELLULAR LLC CASE NO. PUC0102‘63
For designation as an eligible
telecommunications provider under
47 U.5.C. § 214(e) (2)
ORDER
On September 15, 1997, the State Corporation Commission
("Commission") established the docket in Case No. PUCS70135 to
consider the requests of local exchange carriers ("LECs") to be
designated as eligible telecommunications carriers ("ETC
designation”) to receive universal service support pursuant to
§ 214(e) of the Telecommunications Act of 1996, 47 U.S.C. § 251
et seq., ("Act") and associated Federal Regulations.! The
Commission's exercise of its jurisdiction under § 214 (e) (2) of
the Act has been to establish.a simple and_streamlined process

for telecommunications carriers to certify their eligibility

with a minimum of regulatory burden placed upon each applicant.

i 47 C.F.R. § 54.201-207.




All Virginia carriers receiving an ETC designation have merely
been required to file an affidavit which, among other matters,

1
certifies that all requirements of the Act for designation are

met.?

Until the above-captioned Application was filed in Case
No. PUC010263 by Virginia Cellular LLC ("Virginia Cellular®™ or
"Applicant”) for ETC designation, these proceedings have been
uncontested. This is the first application by a Commercial
Mobile Radic Service ("CMRS") carrier for ETC designation.’
Pursuant to the Order Requesting Comments, Objections, or
Requests for Hearing, issued by the Commission on January 24,
2002, the Virginia Telecommunications Industry Association
("VTIA"} and NTELOS Telephone Inc. ("NTELOS") filed their
respective comments and reguests for hearing on February 20,
2002. Virginia Cellular filed Reply Comments on March 6, 2002.1

The comments of NTELOS and VTIA both contest the

sufficiency of the Application and claim Virginia Cellular has

2 gee Order ‘issued November 21, 1297, in Case No. PUC970135, pp. 2-4
("November 21, 1997, Order™). Also, the annual certification procedure to
comply with 47 C.F.R. §§ 54.313 and 314 has been reduced to filing a form
affidavit approved by the Commission in & Preliminary Order, .issued

Bugust 29, 2001, in Case No. PUCO010172.

} yirginia Cellular is a CMRS carrier as defined in 47 U.S.C. § 153(27) and is
authorized as the "A-band" cellular carrier for the Virginia 6 Rurazl Service
Area, serving the counties of Rockingham, Augusta, Nelson, and Highland and
the cities of Harrisonburg, Staunton, and Waynesboro.

* On March 4, 2002, Virginia Cellular filed a Consent Mction requesting until
March 6, 2002, to file Reply Comments. There being no objection, we now
grant the Consent Metion.
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failed to demonstrate how the public interest will be served.’
NTELOS and VTIA each allude in their comments to other expected
applications for ETC designation}Ly wireless and CLEC carriers
to follow this case of first impression. For that reason, we
are asked'by VTIA and NTELOS to convene a hearing and establish
certain standards for the provisioning of the nine services
specified in 47 C.F.R. § 54.101.° FEach applicant is required to
provide these nine services to be eligible for ETC designation.
VTIA further comménts that "[i]t is not clear how the
desighation of Virginia Celiular as an ETC will affect the
distribution of Universal Funds to the existing carriers in any
given rural exchange area.” Virginia Cellular replies that this
"macroeconomic concern” need not be addressed with this
Application. Rather, the Federal Communications Commission

("FCC") and the Federal State Joint Board on Universal Service

> § 214(e) (2) of the Act requires that an ETC designation in areas served by a
rural telephone company be based upon a finding that the designation is in
the public interest. The Commission did recognize in its November 21, 1997,
Order that any carrier seeking ETC designation in a rural area would have the
burden of proving that such designation is in the public interest if
challenged. Virginia Cellular is seeking ETC designation in the service
territories of the following rural telephone companies: Shenandoah Telephone
Company ("Shenandoah”}, Clifton Forge Waynesboro Telephone Company

(YNTELOS"), New Hope Telephone Company, Neorth River Cooperative, Highland
Telephone Cooperative, and Mountain Grove-Williamsville Telephone Company
(IIMGWH) .

¢ The nine services reguired to be offered include: voice grade access to the
public switched network; local usage; dual tone multi-frequency signaling or
its functicnal equivalent: single-party service or its functicnal equivalent;
access to emergency services; access to operator services; access to
interexchange service; access to directory assistance; and toll limitation
for qualifying low-income consumers. Also, the services must be advertised
in appropriate media sources. See In Re: Federal-State Joint Board of
Universal Service, Report and Qrder, CC Docket Wo. 96-45, 9 145 (May 8, 1997)
("Universal Serwvice Report & COrder™).

e




are reported by Virginia Cellular to be conducting ongoing
proceedings to ensure the solvency of the high-cost support
fund.’ Presumably, VTIA views an; public interest served by
Virginia Cellular's ETC designation to depend upon whether there
would be a consequent diminution of universal service funds.
Virginia Cellular cites the authority of § 214(e) (6) of the
Act for this Commission to send Applicant to the FCC for ETC
designation if this Commission declines to act on its

Rpplication.®

In its Reply Comments, Virginia Cellular reports
that the "FCC has been actively processing ETC applications on
behalf of states which have declined to exercise jurisdiction
[over CMRS carriers]. TIts internal processing time has been six
months, and it has met that timeline in almost all of its
proceedings [and] . . . most, if not all of the issues raised by
the commenters have been previously addressed by the FCC in its
prior orders involving applications for ETC status."®

The Commission finds that § 214 (e) (6} of the Act is

applicable to Virginia Cellular's Application as this Commission

has not asserted jurisdiction over CMRS carriers and that the

' Reply Comments at p. 5.

® pursuant to € 332(c)(3), 47 U.S.C. § 332{c){3), state regulation of the
entry of or the rates charged by any commercial mobile service or any private
mobile service is preempted. The Commission has deregulated all Virginis
radio common carriers and cellular mobile radio communications carriers. See
Final Order issued October 23, 1995, Case No. PUCS50062.

® Reply Comments at p. 3.




Applicant should apply to the FCC for ETC designation.'® The
Applicant points out that if Virginia Cellular is designated as
an ETC carrier, then the Commissfzn must redefine the service
areas of NTELOS and Shenandoah, pursuant to 47 C.F.R.

§ 54.207(c).' The Applicant has indicated a willingness to
propose a plan to redefine these companies' service areas and
may submit such a plan with its application to the FCC for ETC
designation.

If necessary, this Commission will participate with the FCC
and Federal-State Joint Board in redefining the service areas of
NTELCS and Shenéndoah for "the purpose of determining universal
service obligations and support mechaniswms.” (47 C.F.R.

§ 54.207(a))* Although the FCC will make the final
determination on Virginia Cellular's requests, we need to leave
this docket open in case there is additional action we must take
with respect to defining the service areas of NTELOS and

Shenandoah.

% The action is similar tc that taken by the Commission in Case No. PUC010172
in its August 29, 2001, Order that required cooperatives to certify directly
with the FCC.

il The Commission believes that the service area of MGW does not necessarily
need to be redefined if Virginia Cellular is designated as an ETC in that
territory. However, Lf the FCC determines otherwise, the Commission will
consider additional action if necessary.

12 pyrsuant to 47 C.F.R. § 54.207(c), if the Applicant proposes to redefine
these two companies® service areas, the FCC's procedures require the
Commission's agreement on the definiticns.

13 At this juncture, it is unclear whether the Commission will need to address
the redefinitions once disaggregation plans are filed at the FCC pursuant to
47 C.F.R. § 54.315(a).
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NOW UPON CONSIDERATION of all the pleadings of record and
the applicable law, the Commission is of the opinion that
Virginia Cellular should request ihe FCC to grant the requested
ETC designation, pursuant to 47 U.S.C. § 214 (e) (6).

Accordingly, IT IS ORDERED THAT Case No. PUC010263 will
remain open for further order of the Commission.

AN ATTESTED COPY hereof shall be sent by the Clerk of the
Commission to: all LECs certified in the Commonwealth of
virginia, as set out in Appendixz A of this Order; David A.
LaFuria, Esquire, Lukas Nace Gutierrez & Sachs, 1111 Nineteenth
Street, N.W., Suite 1200, Washington, D.C. 20036; C. Meade
Browder, Jr., Senior Assistant Attorney General, Division of
Consumer Counsel, Office of Attorney General, 200 East Main
Street, Second Floor, Richmond, Virginia 23219; William F.
Caton, Acting Secretary, Federal Communications Commission,
Office of the Secretary, 445 12th Street, S.W., Washington, D.C.

20554; and the Commission's Office of General Counsel and_

Division of Communications.




